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RECOMMENDATION TO FILE AN APPEAL
According to

Art. B, par. 3, point (¢) of the Constitution of the Republic of Albania (hereinafter “Constitution”),
Annex “Transitional Qualification Assessment” (hereinafter “Annex”), and Art. 65, par. 2 of Law
No. 84/2016 On the transitional re-evaluation of judges and prosecutors in the Republic of Albania
(hereinafter “Vetting Law”).

1. Introduction

Ms. Anita Jella, serving as Prosecutor and Head of the District Prosecution Office in
Durres, has been assessed by the Independent Qualification Commission (hereinafter “IQC™)
pursuant to Art. 179/b, par. 3 of the Constitution and in accordance with the provisions of the
Vetting Law. Moreover, in her capacity as a candidate for SPAK structures, she was subject to
priority re-assessment.

IQC, by Decision No. 221 dated December 10™, 2019, confirmed in duty the assessee and
transferred criminal proceeding No. - . registered on March "™ 2014, {o the competent body

for inspection and evaluation. Moreover, despite of being assessed positively by the IQC for the
purpose of the proficiency assessment, the IQC transferred criminal proceedings No. ™ /19 and
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No. /19 to the competent inspection body “to be taken into consideration for the periodic
evaluation of the assessee”.

The IQC specified that the only part of the decision which could be appealed was that
related to the confirmation in duty of the assessee,’ thus excluding the possibility to appeal the
referral of criminal proceedings No. ™ (registered on March ™ 2014). No. ** 719 and No.

19, substantially confirming the reference to the provisions of Art. 59, par. 4 of the Vetting
Law.

The International Observers are submitting their Recommendation to file an Appeal to the
Public Commissioners against the whole of the [QC Decision No. 221, dated December 10%, 2019
— for all three pillars and including the referral of criminal proceedings No. ** (registered on

- March = " 2014), No. ™ 19 and No. “* /19, and the IQC’s assessment of those proceedings

within the context of the vetting process.

. J 2. Summary of the Recommendation

The International Observers (further: I0s) recommend the Public Commissioners (further:
PCs) to file an appeal against the whole IQC decision No 221, dated December 10%, 2019, which
confirmed into duty the assessee Anita Jella, and to request the Special Appeal Chamber of the
Constitutional Court (further: “Appeal Chamber™) to overrule the decision of the IQC pursuant to
Art. 66, par. 1, sub (¢) of the Vetting Law. The 10s believe that a correct assessment of the evidence
of the case and the correct application of the relevant legal framework should result in a dismissal
of the assessee.

It is hereby recommended to also explicitly appeal the IQC’s assessment and referral to the
competent body for inspections and evaluation of criminal proceedings No. ** (registered on
March™ ™ 2014), No. ** /19andNo. ™ '19,according to the grounds which will be presented
in the following paragraph 3., in the sub-section “Preliminary Remarks”,

The IOs believe that there exist several shortcomings related to:
1) the Assets Assessment, particularly concerning:

a) The lack of declaration of the use of the dwelling commissioned by the spouse’s
brother, i , between 2011 and 2016;

b) Discrepancy with regards to the value disclosed by the assessee in the Vetting
Declaration for the settlement of the first instalment of the apartment of 2.500.000
ALL, as mentioned in item 3 of the Vetting Declaration;

2) the existence of several shortcomings related to the Proficiency Assessment, due to the
absence of a unified policy in terms of the way the assessee was exercising her duties as
Head of the Prosecution Office of Durres — Ref. to Art. 43 of Law No. 97/2016 On the

! See point 5 of the IQC Decision No. 221, dated December 10% 2019, Jast page.
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Organisation and Functioning of the Prosecution Office in the Republic of Albania - which
has not only caused disparities in dealing with cases falling under the competence of the
said Office but, at least in two cases, the assessee has triggered a series of procedural events
aimed at protecting potential perpetrators of crimes, one of them being a public official and
a magistrate.

Residually and additionally, it is hereby argued the absence of an effective and efficient
Roster system in August 2019 in the Durres Prosecution Office.

The International Observers disagree with the assessment and the referral, in the decision,
of criminal proceedings No. ™ |, registered on March **, 2014 and — above all - of criminal
proceedings No. ™ /2019 and No. ** /2019 as the deficiencies highlighted in those last two
proceedings had to be considered by the IQC in rendering a different decision.

The assessee failed to provide the evidence justifying her shortcomings in the Assets and
Proficiency Assessment and, as such, this should have been considered within the framework of
the assessment as per Art. 59, par. 1, sub a) and sub ¢) of the Vetting Law, or within the framework
of the overall assessment as per Art. 4, par. 2 of the Vetting Law. The International Observers
believe that all elements should have guided the IQC to render a different decision and to dismiss
the assessee from duty, pursuant to Art. 61, par. 3 and 4 of the Vetting Law or pursuant to Art. 61,
_ par. 5 of the Vetting Law.

Considering the above, the Public Commissioners are hereby recommended to appeal the
whole decision No. 221, dated December 10, 2019, in all its points and with regards to the Assets,
Background and Proficiency Assessments, in order to vest the Appeal Chamber with the authority
to overrule the said IQC’s decision by also providing them with the undisputable possibility to rule
according to Art. 61, par. 5 as read in conjunction with Art. 4, par. 2 of the Vetting Law - once the
zf’s.ppeal2 Chamber assesses the subject matter of the cases IQC referred to “the competent inspection
body™.

? The International Observers are aware that Appeal Chamber Decision No. 4, dated July 26, 2018, which upheld the

Independent Qualification Commission Decision No. 14, dated April 13%, 2018 on the assessee = .
the Appeal Chamber argued that: .

“58. The manner of determination of the re-evaluation process overall and of the assets, background and
proficiency process in particular are provided for by Article 4/2 of Law no. 84/2016, providing inter alia that
the decision may also be made based on one or several criferia, on an overall assessmert of all the three
criteria, or on the overall assessment of the procedures. Thus, in the clear respect of this legal provision, at
the end of the administrative investigation proceedings the Commission made a decision based on one
criterion, namely on the asset criterion as stipulated in Article 4, Item 1 of Law no. §4/2016, and there is
no prohibitive provision in this Law to prevent decision making based only on one element in the
assessee's overall assessment [ J° (IMO translation).
The Appeal Chamber, by upholding IQC decision No. 14 dated April 13%, 2018 on the assessee
confirmed the reference to Arts. 61, par. 3 and 61, par. 5 of the Vetting Law. This means that the Appeal Chamber
considered the possibility of an overall assessment in a situation where the decision of dismissal from office was taken
based on one criterion only, namely the assets one (please refer to par. 74 of the Appeal Chamber decision No.4 dated
July 26", 2018). Mufatis mutandis, that should be possible also where an appeal filed by the Public Commissioners
involves two out of the three assessments criteria,



The Public Commissioners are also recommended to prompt the Appellate Chamber to
check, without delays, whether it would be appropriate to schedule the appeal as a priority, in order
to prevent that eventual decisions of the “competent inspection body” on the three referred cases
could harm the proper dealing or processing of the case by the Appeal Chamber within the
framework of the re-evaluation process.

3. Basis of the Recommendation and Legal Grounds
a) Preliminary Remarks
Art. 59, par. 4 of the Vetting Law establishes that

“[...] Although the Commission decides to issue the decision of confirmation in duty, it has
the right to transfer the file to the competent inspecting disciplinary body, if the
Commission identifies reasons which constitute disciplinary misconduct in accordance
with the legislation that regulates the status of judges and prosecutors, or if it identifies the
reasons to be consider during the periodic evaluation. This decision is not appealable. The
disciplinary body begins without delay consideration of reasons in accordance with the
legislation that regulates the status of judges and prosecutors.”

The International Observers point towards the nature of Jex specialis (or special law) of the
applicable provisions of the re-evaluation process (Vetting Law and relevant articles in the
Constitution and Annex to it) compared to the legislation regulating the status of judges and
prosecutors. The nature of a special law is essential to the nature and the purpose of the vetting
process, whose aims are highlighted in Art. 179/b, par. 1 of the Constitution and Art. 1 of the
Vetting Law.

A constitutionally oriented interpretation of Art. 39, par. 4 of the Vetting Law should be
based on a correct logical process that will prevent IQC from transferring issues to the “competent
inspecting disciplinary body™ which can or will have a substantial impact on the re-evaluation
process whenever those issues could provide grounds for a dismissal. A different interpretation
causes the incongruent result of a confirmation in duty because the IQC is unable or unwilling to
(properly) consider substantial issues that might be fundamental for the outcome of a specific case.
In such a situation the International Observers believe IQC would relinquish its constitutional role.

Mutatis mutandis, if an appeal lodged by the Public Commissioners is not admitted or
analyzed by the Appeal Chamber with regards to cases which were referred by the 1QC to the
competent disciplinary body pursuant to Art. 59, par. 4 of the Vetting Law, it is the same Appeal

Nevertheless, the International Observers recommend the most cautious approach to the Public Commissioners, to
prevent the risks that the Appeal Chamber would not confirm the aforementioned legal standard: this is the reason
why the International Observers recommend the Public Commissioners to appeal the whole decision (all three
assessment Criteria — assets, background and proficiency) and nat only part of it — from the perspective of the most
effective procedural strategy to be taken to protect, in the best way, the public interest that the Public Commissioners
are representing, according to the wording of Art. C, par. 2 of the Annex —.
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Chamber’s constitutional role which is at risk, whenever those cases should ground, in the Public
Commissioners’ views, a dismissal of an assessee. Eventually, even the public interest that the
Public Commissioner is expected to protect according to Art. C, par. 2 of the Annex to the
Constitution is hampered.

Furthermore, it can also be argued that the provisions of Art. 59, par. 4 of the Vetting Law
do not affect the right to appeal vested on the Public Commissioners when the latter, as a re-
evaluation institution representing the public interest and for the purposes of the Art. 179/b of the
Constitution, holds that the IQC's decision-making was not in compliance with the law or
supported by evidence, or that the assessee is not in a situation that calls for his/her confirmation
in office. It can be possible to argue that the only limitation on the right to appeal vested on the
Public Commissioners is found at constitutional level. specifically in Art. F, par. 3 of the Annex
to the Constitution.? According to this line of argument, it is only the assessee from being barred
to lodge an appeal against a referral pursuant to Art. 59, par. 4 of the Vetting Law.*

It is the International Observers’ view that IQC has erred in its application — in the present
case - of Art. 59, par. 4 of the Vetting Law because proceedings No. ™" 2019andNo. =~ 2019
should have a substantial impact in the assessee’s negative assessment and, therefore, they had to
be considered by the IQC in view of a dismissal and not referred “to the competent inspection
body™ pursuant to the said provision. Similar considerations are applied with regards to the referral
of proceedingno. ** ,registered on March **', 2014, where it could have an impact for the overall
assessment pursuant to Art. 61, par. 5 of the Vetting Law.

b) The lack of declaration of the use of the dwelling commissioned by the spouse’s brother,
, between 2011 and 2016

The International Observers believe that, with regards to the use of the dwelling
commissioned by the spouse’s brother,  between 2011 and 2016, some issues have
to be stated and IQC should have elaborated more the analysis of the applicable legal framework
and correspondent assesse’s duty to declare - which should have led the IQC to reach a different
conclusion on the point.

The “use/possession” of the said dwelling was not openly declared in the various annual
declarations, although the assessee’s address reported therein appear to be the street where that
apartment was located. However, that information does not necessarily mean anything, as there
might be more apartments in the same street and in the same building too.

First and foremost, it must be clarified that “USE” and “POSSESSION™ do not appear to
be interchangeable terms in Albanian law. as far as the International Observed understands.

Art. 193 of the Civil Code, within its Chapter III (fitled “Registration of Immovable
Property) states that:

? Please refer to the content of the Appeal dated February 8%, 2019, Prot. No. 67/10, filed by the Public Commissioners
against IQC decision No. 84, dated November 27, 2018 confirming the assessee ~ **-~  in office, paras. 23-24.
4 Ibid.



“[...] In the real estate regisiry must be registered.:

a) Contracts for the transfer of ownership of immovable things and acts to their voluntary
division;

b) Contracts by which ownership rights are created, recognized, modified or terminated
over immovable things, the rights of usufruct, use and lodging, emphyteusis and servitude
and other real rights;

¢c) Acts by which the above ownership rights be relinguished;

¢) Court decisions by which the quality of heir is recognized and the inherited property is
acquired;

d) Acts by which is created a corporation or another entity of law thar owns real estate or
enjoys other vights in rem over them;

dh) Decisions of courts or competent state bodies that respectively contain the acquisition
or recognition of ownership over immovable property, the division of immovable property
or that declare legal transactions invalid for the transfer of ownership previously duly
registered, as well as acts of judicial bailiffs for seizure of immovable property or selling
them at auction. The court verification of the fact of ownership is not registered. ” (bold

added).

Since the contract of use must be registered in the real estate registry, that should be
considered as a real right (to make it opposable to everyone). Hence, in the International
Observers’ view, “use” should have been explicitly declared in the annual declarations, as Art. 4,
par. 1), sub (a) of Law No. 9049 dated 10.04.2003 On the Declaration and Audit of Assets,
Financial Obligations of Elected Persons, and Certain Public Officials (as amended, so-called
“HIDAACI law™) makes reference to real rights over immovable properties as those which have
to be declared.

Possession is a different concept, and Art. 304 of the Civil Code states indeed that

“Possession is the effective domination of a person over an asset and other real rights over
it. Possession may be exercised directly or by a person holding the thing.”

In theory, real rights (including *“use”) can be possessed, but the result is that — then - it
would be very difficult to determine the distinction between use of an apartment and possession
(of the use) of an apartment. The inherent result is that an assessee could claim possession and not
use (or not any of the other real rights) to say that he/she did not have the obligation to declare.

However, it must be noted that the Unified Decision of the High Court of Albania dated 17
June 2014 (Nr. 11118-02138-00-2018 i Regj. Themeltar; Nr. 00-2014-2618 I Vendimit (385))
seems to affirm, in one of the paragraphs, that the possession of others (other than the owner) can
be treated as real rights.” If one would combine this statement with the purpose of the annual and

* Unified Decision of the High Court of Albania dated 17 June 2014 (Nr. 11118-02138-00-2018 i Regj. Themeltar;
Nr. 00-2014-2618 1 Vendimit (385)), at page 4 of the Albanian text, reads as follows:

“[...] Posedimi eshté element i pérmbajljes 1€ se drejtés sé pronésisé dhe njé nga ire tagrat e pronarit.
Megjithése neni 149 i Kodit civil nuk e pérmend drejipérdrejt, nénkuptohet se posedimi ashté njé situaté fakti
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vetting declarations (looking at the purpose of the law, its teleological interpretation) it is possible
to reach the conclusion that, then. the use of that apartment had to be specifically declared.

In her replies to the results of administrative investigation, which the assessee received by
email on 19 ?eptembel 2019, the assessee — confronted with the fact that the IQC found that she
did not declare using the apartment commissioned by the spouse’s brother,
between 2011 and 2016, nor giving back her apartment to the construction company due to the
exchange of apartments, which was documented in 2016 — stated that:

“As far as our failure to declare using the apartment of ' , we would like to

clarify that, in the PAD (read Periodical Annual Declaration— n.o.a.), we wrote down the

address where we live, which is the same for both apartments because they are located in
the same building. We would also like to explain that, there is no paragraph in the PAD for
the declaration of items in use. Thus, until 2016 it was not mandatory or required to declare
immovable property in use. This amendment was done by Law No. 42/2017. dated

06.04.2017, which stipulated the declarants’ obligation to declare items and real rights on

them according to the Civil Code [...]"® (emphasis added).

The International Observers have checked the text of Law No. 42/2017 and it appears that
the only relevant amendment that Law No. 42/20177 brought to Art. 4, par. 1), sub. (a) of the
HIDAACI Law was only adding the wording “pursuant to the Civil Code™ and, hence it did not
substantially change the provisions in force at the time.

(fizike ose ekonomike), éshté sundim né fakt, sundim real e material i njeriut mbi sendin. Normalisht si
rregull, posedimi ushirohet nga titullari i sé drefiés sé pronésisé, si njé nga tagrat pérbérése 1é sé drejtés sé
pronésisé, por ka raste kur ai ushirohet nga njé tjetér subjeks, qé nuk éshié pronari, né kéig rast posedimi
frajtohet si e drejté reale mé vete. [...]" (In English; ”[...] Possession is an element within the contents of
the right of ownership and one of the three powers of the owner. Although Article 149 of the Civil Code does
not mention it directly, it is implied that possession is a situation of fact (physical or economic), it is authority
in fact, a real and material authority of man over the item. Normally, as-a rule, possession is exercised by the
ownership title holder as one of the constituent rights of the ownership right, but there are cases when it is
exercised by another entity, not the owner, in which case possession is addressed as a real right per se.”

¢ Quotation from the replies provided by the assessee on the results of the administrative investigation which were
received by her on 19 September 2012 (pp. 5-6 of the Englich version translated by IMO).
7 Art, 4 of Law No. 42/2017 established that Art, 4 of HIDAACI Law had to be amended as follows:

“[...] 1. The first paragraph shall be numbered 1.

2. In the first paragraph, the words "within and out of the territory of Albania" shall be added after the words
"of private interest";

3. In letter "'a", after the words ""real rights thereon", the words '"'pursuant to the Civil Code" shall be
added.

4. In letter "b", after the words "in the public registers" the words "and real rights thereon pursuant to the
Civil Code" shall be added. _

5. After paragraph 1, the paragraph 2 shall be added with the following content:

"The subjects/assessees defined in Article 3/1 of this Law are obliged to declare to the High Inspectorate of
Declaration and Audit of Assets and Conflicts of Interest their private interests, sources of their creation, as
well as financial liabilities, in the country and abroad, in accordance with Article 5/1 of this Law, and
according to the deadlines provided in the applicable legislation." (bold added).



Therefore, the assessee’s legal explanations on the point seems to be groundless and they
look, rather, like an admission of responsibility if one would consider that the same legal
framework was in force in the period 2011-2016 (and wrongly claimed, instead, by the assessee,
as in force only after Law No. 42/2017).%

In light of the above, it is the International Observers’ view that the assessee should have
specifically declared the use of the apartment in the period 2011-2016, and that her absent
declaration had to be assessed by the 1QC as appropriate.

¢) Discrepancy with regards fo the value disclosed by the assessee in the Vefting
Declaration for the settlement of the first instalment of the apartinent of 2.500.000 ALL,
as mentioned in ifem 3 of the Vetting Declaration

The International Observer would like to point out that if it is true — as ascertained by the
IQC during the administrative investigation — that, based on the financial analysis, it appears that
the assessee justifies the settlement of the first instalment of 15.000 EUR with lawful sources - i.e.
cash savings up to 2010 in the amount of 2.200.000 ALL -, this means that there is at least an
inaccuracy in the Vetting Declaration.

The inaccuracy is linked to the fact that the amount declared in the periodical declaration
(2.200.000 ALL) represents what was paid for the purchase of the apartment, meanwhile 2.500.000
ALL refers to the amount of the first installment plus additional expenses for the apartment they
had in use. The difference’ refers to expenses performed by the assessee on the apartment that was
ordered by the assessee’s brother-in-law (but was in use by the assessee) to enable him to use it.

It must be noted that there is no documentary evidence proving the assessee’s
statements/explanations given during the investigation process related to the difference'® and to
prove the effective payment of the claimed amount of 2.200.000 ALL (i.e. no invoice or bank
transaction).

® In previous replies the assessee quoted “Galgano” — an Italian professor of civil law - to support her arguments about
the identity of the concepts of use/possession (which, as explained in the text, they do not appear as identical in the
Albanian legislation). And some legal categories in the Albanian legislation, although taken by the Italian Civil Code,
may differ from the latter.

On the point it might be worth mentioning that, in the Italian legislation, the right of use an apartment for someone’s
own and family’'s need is called “diritto di abitazione™, and it is also a real right, It’s more limited than usufruct (which
is also defined as the right of use of a thing/apartment. The explanation of the Italian “diritto di abitazione™ can be
found at the link https://www.diritto.it/il-diritto-di-abitazione/

In addition, the difference between “diritto di uso” and “diritto di abitazione” in [talian legislation, is easily explained
here: hitps://www.notaiofacile.it/contenuti/uso_abitazione.html (but they are both real rights).

Having said that, Galgano belongs to a minority part of the doctrine which is not very much followed by the vast
majority of the Italian universities (for this specific point). To cut it short, nothing suggests that — under Albanian
legislation — there was not an obligation to specificaily declare the use of the apartment at stake.

? Although it might appear a difference of 300.000 ALL, it must be mentioned that the assessee, in her final submission,
refers to the difference of EUR 3.290.00 or 450.000 ALL.
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The assessee’s mental element, eventual absence of intention to disguise the vetting bodies
seem to have little room in the re-evaluation process."!

d) With reference to the Proficiency Assessment

With reference to the Proficiency Assessment, I0s believe that the assessee — due to the
absence of a unified policy in terms of her duties as Head of the Prosecution Office of Durres'? —
has not only caused disparities in dealing with cases falling under the competence of the said Office
but, at least in two cases, the assessee has triggered a series of procedural events aimed al
protecting the alleged perpetrators, one of them being a public official (ref. to proceedings No.

" 2019 and No. ™ /2019). These conclusions can be drawn from the Finding — and logical
arguments contained therein — already submitted by the International Observer to the IQC on 6
November 2019, which embodies an analysis and conclusions (as well as Annexes) which should
be considered as an integral part of this Recommendation to file an Appeal (and which are included
as Annexes fo this document for easy reference).

In proceeding No. ~ /2019 the assessee’s intervention had the ultimately result of
delaying the arrest of one of the suspects. Arrest later confirmed by Court Decision No. -
dated October 4%, 2019.53

As far as proceeding No. ™ /2019 is concerned, the Court returned the case for
completion by ordering some additional investigations while the case Prosecutor appealed it to

" The Special Appeal Chamber, in deciding over the appeal against her dismissal filed by assessee
stated in her Decision No. 6/2018, dated 12 September 2018 (Register No. 6/2018 (JR), dated 21.06.2018), that:

“[...] 17, Regarding the appeal allegation on the conclusion drawn by the Comumission that the assessee has
made insufficient declaration on the asset assessment, is erroneous, because the assessee has committed only
technical unintentional inaccuracies and that the disciplinary measure given is disproportionate because the
Trial Panel has not evaluated the reports of the intelligence institutions and of the professional assessmient
bodies that should be positive, as long as they have not been debated in the hearing, the Trial Pane] finds:
The constitutional and legal provisions on the re-evaluation process for the asset assessment criterion, in no
case make a connection of the insufficiency of the declaration to the subjective elements of intention.
Pursuant to the Article D of the Annex to the Constitution, in this process, the assessee must convincingly
explain the legal source of assets and income and she should not conceal, or mis-declare the assets owned,
possessed or used. In the Annex 2 of Law no. 84/2016, in the information section of the asset declaration for
the re-evaluation process, the assessees were informed about the sanctions in case of failure to accurately and
truthfully fill it out. The re-evaluation process is an administrative/sanctioning procedure (and never a
criminal process), which provides all the guarantees of a due legal process. Regarding the asset declaration,
the Law did not intend the determination of mitigating or aggravating circumstances related to wilfulness or
intention, because otherwise it would have made such definitions, as in Article 38 on standards background
assessment. [...]."

' Reference is made to Art. 43 of Law No. 97/2016. "

3 It must be pointed out the existence of Appeal Court decision no. ™ -2019- ,dated  October 2019, which
imposed a less severe security measure on the defendant of the case. However, the existence of this additional court
decision imposing a less severe measure than the precautionary detention does ONLY show the possibility to impose
more lenient restrictive measures of the personal freedom, but it confirms the existence of those elements to applv
those measures (e.g. suspicion of having committed the crime, ete.).
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Durres” Court of Appeal. In such a way, the Durres Prosecution Office refrained from undertaking
any further investigation, pending the decision over the Appeal lodged by the case Prosecutor. It
must be noted that many statements contained in the assessee’s submissions of December 2%,
2019 (second submission after the re-opening of the investigation) appear to be groundless in law
and in fact and that therefore contributes to the conclusions of the assessee’s course of actions
aimed at reaching the ultimately result of shielding a potential suspect from an investigation.
Investigation which should have been carried out timely and without delays, as potentially
involving a public official and a magistrate.'*

As aresidual and additional issue, the International Observer would like to also remind the
inexistence of an effective and efficient roster system, in August 2019, in the Prosecution Office
of Durres with regards to the way the criminal proceeding against et al. was handled
in that period.

The Opinion submitted by the International Observer to the 1QC on 14 November 2019
should be considered an integral part of this Recommendation to file an Appeal (and which are
included as Annexes to this document for easy reference).

CONCLUSIONS

Considering the above, this commission of International Observers acting pursuant to Art.
65, par. 2 of the Vetting Law believes that IQC erred in accepting the assessee’s explanations under
the submitted factual circumstances and available documents and erred in their assessment.

4 As an example, the assessee’s explanations according to which the Durres Prosecution Office could not dispute the
procedural actions of the Serious Crimes Prosecution Office, are not grounded (ref. p. 12 of the English version of the
submission available to the International Observer). The assessee infers that since the Serious Crimes Prosecution
Oftice declared its lack of jurisdiction, that would mean — by default - that there are no elements of corruptive-related
behaviors committed by a judge (from which it would logically follow that the Durres Prosecution Office is exempted
from researching those elements that would bring the case back under the jurisdiction of the Serious Crimes
Prosecution Office).

According to transitional provisions added by Law No.35/2017 on some amendments to ihe Criminal Procedure Code,
it is stipulated that until the establishment of the Special Prosecution Office, the cases under investigation for criminal
offences or subjects under Art.75/a of the Code (as amended by Law No. 35/2017) should be investigated respectively
by the Prosecution Office attached to the Court of First Instance for Serious Crimes and prosecution offices attached
to the judicial district courts, according to the jurisdiction defined before the entry into force of Law No. 35/2017.
Art. 75/a of the 2014 Criminal Procedural Code did not include Arts. 245/1 and 248 under which the criminal
denunciation was registered, thus the Prosecution office of the First Instance Serious Crimes Court transferred the
denunciation for non-competence to the Prosecution office of Tirana which, on 10 June 2019, moved the case - for
reasons of competence - to the Prosecution office of Durres (as one of the accused persons was a judge in the Appeal
Court of Tirana —ref. to Art.78 of the Criminal Procedural Code of Albania regulating the jurisdiction in proceedings
against judges and prosecutors).

Or see, as another example, the reference made (in p.11 of the English version available to the International Observer
of the same second submission after the re-opening of the investigation, of 2 December 2019) to the case with Durres
District Court decision no. " dated “* 09.2018, from the reading of which someone might imply that the assessee
became aware of the case at the end of the investigation (which does not seem to be true, as it appears that there was
an early request addressed to the Durres Prosecution Office by the magistrate " *** to be informed whether there was
any proceeding against her, and answered by the assessee Anita Jella hersel;f)-
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The assessee failed to declare the use of the dwelling commissioned by the spouse’s
brother, & . between 2011 and 2016 and there exists, at least, an inaccuracy in the
Vetting Declaration for the settlement of the first instalment of the apartment of 2.500.000 ALL,
as mentioned in item 3 of the Veiting Declaration.

In addition, the assessee has not only caused disparities in dealing with cases falling under
the competence of the Durres Prosecution Office but, at least in two cases, she contributed with
her action or inaction - willingly or negligently - to protect the alleged perpetrators, one of them
being a public official. This is symptomatic of, at least, a negligent — if not willing - behavior in
handling her duties as Head, as further shown by the absence of an effective and efficient roster
system for the period of August 2019,

The assessee failed to provide the evidence justifying her shortcomings. Moreover,
proceedings No. ** /2019 and No. ** /2019 had to be considered by the IQC in reaching a
different decision. As such, those proceedings (along with proceeding no. ™ , registered on March
“*2 2014) should not have been referred to “the competent inspection body” (substantially
triggering the mechanism envisaged by Art. 59, par. 4 of the Vetting Law); rather, they should
have led the IQC to consider the assessee “Inadequate” or “Deficient” according to Art. 44, sub c)
or sub b) of the Vetting Law or evaluated as jeopardizing the public trust to an extent not to allow
a confirmation in office.

Therefore, this commission of International Observers acting pursuant to Art. 65, par. 2 of
the Vetting Law respectfully recommend the Public Commissioners to appeal against the whole
IQC’s decision No. 221, dated December 1 0™, 2019 and rendered for the assessee Ms. Anita Jella.
The appeal should cover all the three assessment criteria - in order to vest the Appeal Chamber of
the possibility to rule not only according to Art. 61, par.3 and 4 of the Vetting Law, but also
according to Art, 61, par. 5 of the Vetting Law, and it should encompass all points of the decision,
including the referral of the three proceedings substantially made pursuant to Art. 59, par. 4 of the
Vetting Lay

International Observer Inte_xélaﬁonal Obsgrver lnternat‘unal Observer

ANNEXES TO THE RECOMMENDATION

- 10’s Finding dated 6 November 2019 (IMO FProt. No. 1201) and its fsfite.
- I0’s Opinion dated 14 November 2019 (IMO Prot. No. 1252)
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International Monitoring Operation

Project for the Support to the Process of Temporary
Re-evaluation af Judzes and Prosecutors in Albania

Fusnded by the European Union

To the
Independent Qualification Commission
Rroga e Kavajes no. 7

Tirana

Albania

Case Number DC-P-DUR-1-16

Assessee Anita Jella
FINDING
according to

intemnational Monitoring Cperation

Prot No.__ 4221

[Dete g (/2043

Tirana, 6 November 2019

The Constitution of the Republic of Albania, Annex “Transitional Qualification Assessment”

(further: “Annex™) Article B, pavagraph 3, sub b) and

Article 49, paragraph 10 of the Law No. 84/2016 O the transitional re-evaluation of judges and

prosécutors in the Republic of Albania (further: *Vetting Law™).




1. Introduction

On Thursday, 31* October 2019, the International Observer paid & visit to the Durres
Prosecution Office in order to check the Prosecution file No. = /19,

The purpose of the visit was that of verifying the content of a series of denunciations
(appeared in media articles and received anonymously by the International Monitoring Operation,
further “IMO™) concerning allegations of misconducts carried out by the assess¢e Ms. Anita Jella
who, allegedly, in her quality as Head of the said Prosecution Office, carried oul activities aimed
at delaying the arrest of one of the suspects — Mr. wn e g - in September 2019.

Cousidering (he above and mindful of the provisions of Article E, paragraph 2 of the
Annex, according to which “[t]he proficiency Assessment shall not consider pending cases”, the
aim of the International Observer was related to the verification of denunciations that, where
grounded, could seriously hamper the “public trust” in the assessee besides bringing the inevitable
risks of criminal and/or ethical responsibilities to be reported to the competent authorities, if
conditions allow.

Therefore, this Finding is not focused on the subject matter of the ongoing case No.
119 but it is related to the actions performed by the assessee in managing — as Head of the
Durres Prosecution Office - that specific segment of the investipation.

This Finding will provide useful elements fo the Independent Qualification Commission
(further “TQC™) to determine if the relevant allegations are grounded and which elements should
be considered proved or not proved at the end of the IQC investigation within the framework of
Art, 32 of the Vetting Law.

2. Circumstances that provide the basis of the Finding

This Finding should be considered as a “report by an international observer” consisting of
“svidence establishing that a fact, [...] circumstance [...] exists or occurred” according to Asticle
49, paragraph 10 of the Vetting Law. The same paragraph states that “the finding shall present the
circurnstances that provide the basis for that finding.”

The circumstances that provide the basis for the Finding are the resulis of the analysis of
the relevant documents in the case No. =+ /19, from which the International Observer ascertained
the following:

1) On Thursday, 26 September 2019: The case prosecutor - prepared a request
(under his name) to the court to order the arrest of the suspect ™ —date of the
request being 26 September 2019;

2) On Thursday, 26 September 2019: The case prosecutor prepared an accompanying letter
to the first instance cowrt of Durres for his request (under Anita Jella’s name, to be signed
by her and dated 26 September 2019);




“%mmw“ﬂ 3) On'ITlursday, 26 September2019: The accompanying letter (dated 26 September, Nr.
” prot " is signed by Anita Jella. The prosecution file No. “* ‘19 has a copy of this
accompanying letter — whereas the secretariat of the cowt has a copy of the same letter

with a handwriting which, according to the secretary, shows & signiature given by the court

stating that the letter was received by the court on Monday, 30 Septernber 2019;

4) On Monday, 30 September 2019: Anita Jella issued an “Instruction (of nonbinding
character re criminal case no. ™ 2019)” addressed to the case prosecutor requesting:
A)  to register the suspect’s name ( ' ) in the relevant

investigative register, as a suspect in the case;

B) 1o carry out additional investigative actions in order to obtain complete acts and
evidence to meet the standard of ‘reasonable doubt’ with a view of imposing a
personal security measure;

C) to coordinate the work with other prosccutors who are investigating criminal cases
against SCA employees for the purpose of obtaining further evidence and to avoid
obstruction of the investigations of these other cases under investigation or their
joinder in a eriminal proceeding;

5) On Monday, 30 September 2019; The case prosscutor issued an order to the Dumres
Prosecution registry for the registration of the name of ™™ | as suspect in the case;

6) OnMonday, 30 September 2019: The reguest to order the arrest (dated 26 September 2019)
signed by the case prosecutor and the accompanyving letter (dated 26 September 2019)
signed by the Head of the Durres Prosecution Office are sent to the District Court in Durres;

7) On Tuesday, I October 2019: The District Court of Duress decided to grant the case
prosecutor request and to issue an order of precavtionary detention in prison pursnant 10
Art. 238 of the Criminal Procedural Code (Cowt Decision No. ** dated 1 October
2019), based on the request of the case prosecutor.

3. Content of the Finding

There exist allegations in the media and in a denunciation received by the IMO according
to which the assessee Anita Jella would have caused a delay of four days (frorm Thursday 26 fo
Monday 30 September 2019) in ﬁhng the request of arrest against N
prepared by the case prosecutor Ll

Although a version of the events could be that related to the need, decided by Anita Jella
after consultation with Mr. ™, to hold a meeting of prosecutors investigating similar cases
on the following Monday, 30 September 2019, there is no track of the existence of such meeting
in any of the documents scrutinized by the International Obgerver and, therefore, the International
Observer hereby submits a



FINDING

That a delay — attributable to Anita Jella’s handling the proceduwre as Head of the
Prosecution Office in Durres - occurred in the proceeding No. ™ /19 because:

1) it is mot proved that, on 26 September 2019, such meeting was the reason for
postponing the filing of the reguest of arrest prepared by the case prosecufor
e , or that the meeting ever occurred;

2) moreover, the fact that the Court DecisionNo. dated 1 October 2019 granted the
order of preczutionary detention based on the case prosecutor’s request — thus without
additional investigation requested by the assessee Anita Jella in her “nonbinding™
instruction — is evidence establishing that the assessee’s request to the case
prosecutor was unnecessary on the poinf; this conclusion is further confirmed by
Court Decision No. ™ dated 4 October 20189, included also in the Annexes to this
Finding:

3) Last, but not least, it is evident that it was already possible to request the registration

of "™  sname in the relevant prosecutorial registry alveady on 26 (Thursday)
or 27 (Friday) September 2019, without waiting for Monday, 30 September 2019.

P
Respectfully sug;;t@ri

Tntemational Obseie)

ANNEXES T0O THE FINDING

- Court DecisionNo. ~  dated 4 October 2019 of the Durves District Court (16 pages);
- Court Decision No. =, dated 1 October 2019 of the Durres District Court {8 pages);
- Order for the registration of the suspect = dated 30 Sepiember 2019 (3 pages);
- “Instruction (of nonbividing charactér ve criminal case no. ~ 2019), dared 30
September 2019 (2 pages);
- Communication deled 26 September 2019 to ihe Durres District Cowr— Nr. ™ prot.
o - signed by Anita Jella (1 page)

! Worth of note, the accompanying letter of the request for the order of arrest was ssnt with the date of 26 Segtember
2019, a date prior 1o the-moment when the nonbinding instruction was issued.
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REPUBLIKA E SHQIPERISE
GJYKATA E RRETHIT GJYQESOR DURRIES

Nr. Regjistrit Themeltar Daté Regjistrim{ 02.10.2019"
Nr. Vendimi (2019 Daié Vendini{ 04.10.2010

VENDIM
“PER VERIFIKIMIN E MASES Sii SIGURIMIT”

Gjykata e Rrethit Gjygésor Durrés e pérbéré nga:

GIYQTARE: e
Me sekretare giygésore " | sot mé daté 04.10.2019, Ora 09:00, mori né shqyrtim ng
seancé gjyqésore publike, kérkesén penaleNr. ™ Regj.Them.. q& i pérket:

KERKUES: Prokuroria prané Gjykatés s¢ Shkallés s&é Paré Durrés,
pérfagésuar nga Prokuror s ¢

wes was

PERSON NEN HETIM: ' ibiii dhe " cdawlindja
** .04.1983, lindur dhe banues né Tirang, Lagje *, ™™ = Pallati
" Shk.™ Ap.™, me kombsi e shtetési shqiptare, me arsim t&
larté, me gjendje civile i marar, me gjendje giyqésore i padénuar,
péfaqésuar me prokw® 18 posagme nr " Rep, dhe Nr.
Kol, dats "*.10.2019, nga Av. b

DYSHUAR: Pér kryerjen e veprés penale “Shpérdorim i deiyrés”, parashikuar
nga neni 248 1 K. Penal.

OBJEKTI: Verifikimin dhe vazhdimin e masés s& sigusimit “Arresr né burg”,
parashikuar nga neni 238 i K.Pr.Penale. ’

BAZA LIGJORE: Nenst 248 1 K.Pr.Penale,

Gijykata, pasi geli seancén gjyqésore, kreu verifikimin e prezencés s# paléve dhe shyyrtoi aktet e
fashitkullit, pretendimet dhe provat e paléve t& cilét kérkuan:

Prokuroria prang Gjykatés sé Shkallés s¢ Pare Durvés: “f géndrojme kérkesés tone. Té behat
pyetja dhe verifikimi i masés sé sigurimit pér 1é arrestuarin duke Vijuar masa ¢ sigurimit arvest
né burg. Ka dyshime té arsyeshme qé personi nén hetinm & katé kryer veprén penale. Emrii kétij
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shtetasi éshié regiistruar si person gé i atribuohet vepra penale me Urdhrin & detés 3 0, por edhe
sikur mos i€ ishte shénuar ka vendim unifikues € Kolegjeve té bashkucra 1é Gjykatés sé Larz, ge
thoté pozita procedurale e personit nén hetim e personit g€ atribuchet vepra penale apo atij gé i
regjistrohet emri jané tre pozita (¢ ndryshme. Eshté vendimmarija ekskluzive e prokurorir,
Mosregjistrimi né kété rast nuk Eshtd shkek pér asnjé loj paviefshmérie té akteve apo
papérdorshméri 1 provave, absolute apo relative, referuar nenis 128 dhe 129 1 K Pr.Penale.
Drejtori | ASHK-sé &shté hallka e fundit e procesit gé kontrollon githé procedurén deri ne
léshimin e certifikatés. Eshié e virtet? g& ka disa hallka dhe se fituliari § institucionit mund té
kete geni né mirgbesim né momentin qé ka nénshiruar Certifikatat dhe jané lejuar
fransaksionet, por né bazé té ligjit ai ka detyrén té konirollojé nése wjé praktits ésheé e
pérjunduar ose jo, &shié e rregullt apo ka parregullsi. Né rastin Jur drejtiiesi evidenton
parregullsi nuk duhet 1€ lgjojé leshimin e certifikatave dhe ag mé tepér (& kiyhen transaksionz
me pasuri 1€ palugjishme. Ligfi pér Kadastrén, Udbzimi wr.1/2016 dhe Rregudlorja e
institucionit gé pércaktojné detyrat e tif funksiondale.

Per itz praktiké ka pasur shumé mangést si psh mungon i f pérfagésimit  pér subjelktin

" 7 "shp.knga personi g¢ ka kryer regjistrimin, titullari nuk ka nénshkruar regjistrat fiziks _

e si rrjedhojé nuk ka verifikuar nése ka pérputhje midis regjistrave fiziké dhe sistemit elekironitk.
Nuk ka verifikuar g né prakiké mungonte kontrate pérfundimicre, midis pronaréve (€ truallit
dhe ndértuesit, ku i€ individualizoheshin pjesét lakuese. Nuk éshté pasqyruar né seksionin E té
kartelave t¢ pasurive, kufizimi sipas ligjit, bazuar né marréveshien qé ndértuesit me pronarét e
truallit kané réné dakord, me lidhjon e kontratave fillesture, ku mik 2shté caktuar né ményré 12
individualizuar pjesa takuese. Né kété praktiké giendet vetem njé deklaraté e njéanshme ¢
shogérisé **  shpk, jo noteriale, ku pércakion plesét takuese té pronaréve dhe shogéria
deklaron veté gé nuk joné lidhuwr me ia kontrata pérfundimtare € shkémbimit me njési té
individualizuara. Certifikatat e Pronésisé dhe transaksionet ¢ kryera i pérkasin kesaj praidike,
¢ Vol i3, 14, 15. -

Nga kgyrja e sistemit elektronik IP.S ka rendtuar ¢ prakiika nuk éshte pérfunduar, sikurse nga
pyetja e punonjésve 18 tjeré né ASFIK (& cilét kané dekicruar gé nuk e kané perfundvar praktiken,
Pra edhe sikur drejruesi & mos keté pasur detyrim 18 nénshipuante regiistrin fizik, sikurse
pretendon personi nén hetim, né sistemin elekironi%, kjo prakiiké regjisirimi  ka rezultuar ¢
papérfunduar, gjé qé drejtuesi duhet ta kontrollojé para léshimit té certifikatave. Drejiyesi ka
detyrim té kontroligjé sikurse regjistrin elektronik, edhe até fizik.

Ne konkluzion elziston dyshimi i arsyeshém, se me veprime apo mosveprime éshté kryer vepra
penale. Ekziston dyshimi se ka ardhur pasoja tek pronarét e truallit né radhé 1€ paré, ¢ cilgt
nga shitjei e krvera dyshohet se nuk kang pérfituar pjesé takuese 18 tyre, por edhe tek ndértuesi,
i cili ka kiyer 1 gjithe pagesén pér shérbimin, por auk e pérfituar até té plote, duke i shkaktuar
edhe atij dém. ~ | pérfagésuesi i shogérise shpk, me deklarimet e tij ka
sqaruar se Certifikatat jané marvé dovazi nga shtetasja et - Subjekii eshtg i
pérgiegishem. Né kété rast plotéschen kushtet e dyshimit & arsyeshém, i€ bazuar né prova gé
persont nénm hetim ka Jayer veprén penale 2 “Shpérdorim i detyrés”, parashikuar
nga neni 248 | K. Penal,

Mbrojtésia e personit nén hetim: “T¢ revokohet masa e Sigurimit pasi mik plotésohen kushtet
dhe kriteret pér vazhdimin e masés sé caktuar. Rregullorja e brendshine e ASHK, ish ZVRPP
nuk pércakion defyrimisht q2 regjistri fizik duhet (& nénshlkrihet nga drejtuesi, por edhe né rast
1€ kundért do t& ishte pérgjegiési administrative, mungesq e nénshiwvimit dhe vulosjes. Pér sa i
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‘.-’:’:';,k\ perket veprés penale, nuk plotésohen elementéi e veprés penale té “Shpérdorimiz té detyrés”. N&
T, teg\ lidhje me objeltin e késaj vepre, né kEié rast nuk Eshié cenuar veprimtaria e rregullt ¢ ASHK. Né
) } &% | lidhje me anén objektive muk ka veprime ose mosveprime (& personit nén hetim qé té pérbéing

S i) mospérmbushie 1€ rregullt 18 detyrés s¢ tij. Nga ana subjektive mungon elementi dashje nga

‘%y Ppersoni nén hetin.
Ne ASHK ka disa hallka dhe secili prej punonjésve ka pérgiegiésing e tij. Né kéié rast ka gené
pergjegiésia e zonés q¢ i ka paraqitur praktikén drejtuesit pa kryer verifikimet. Pérgjegiési i
zonés shpgrndan punén tek specialisté dhe jo drejivesi. Specialistét kur pérfundoiné detyrén
lené shénimet pérkatése. Pérgjegjésia e zonés ia ka véné né dispozicion prakiikén drejlorit me
dokumentacionin ligior g¢ i duhet dreftorit pér ¢ verifikuar pasi nuk vérifikon cdo detaj.
Drejtuesi kontrollon vetém @mﬁs& Dokumentacionet ¢ fjera kontrollohen nga
hallkat e fjera € sistemit.
Pér sa i pérket mungesés sé nénshkrimit né regjistrat fiziké, né momentin qé do t¢ paragiej njé
kontroll dhe do & verifikohej gé nuk ishin vuloswr nga ana e drejtuesit, do 16 konsiderohej
shkelfe administrative. Duhel 1é kihet parasysh volumi i punés né kété agjenci dhe fakti qé jané
béré pér wjé periudhi t& shkurtér kohe dhe institucioni nuk ka pasur vetém kéto praktike por ka
pafund 1€ tjera dhe kéto do 12 firmoseshin nga tindllari né njé moment & dyte, Ndér & tjera,
Iéshimi i certifikatave nuk ka asnjé pascjé pasi referyar vendimit unifikues Ceriifikata nuk t& bén
pronar.
Aktet rénligiore nuk zbatohen, pasi megenése me Ligiin pér Kadastrén Jjané bashkuar ish
ALUIZNI dhe ish ZVRPP Durrés, aiéheré cila prej dy rregulioreve do zhatohet. Né kété rast muk
zhatohen.
I arrestuari @shié¢ me arsim 1€ larté me integritet, ka faver gjithmoné detyra 1& réndésishme
shtetérore, muk ka pasur né veprimet e 1] ndonjg Shkelje gé 1€ keté sjell pasoja, éshe babat i dy
fémijéve 1€ mitur".

i =_-d‘
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Personi nén hetim i cili deklaroi: “Jam dakord me avokaten. Té revokoher masa e sigurimit.
Pér kéte pasuri fané 12 Kontrata sipérmarrje me pronarét e fruallit, i€ cilat jané lehtésisht t&
verifikueshme. Té gfithé kufizimet pér paswrité pér pjesét takuese, pér pronarét jané 1
regiistruara, pra né momentin gé dikush do 1€ vij pér & béré njé transaksion, kufizimi do &
reflektohet né kartelén dixhitale. Transaksioni éshté | pamundur. Kufizimin né regjistrin fizik uné
nuk e kam paré, por né vegjistrin dixhital ku do t& printohef kartela, sepse kjo pasuri Eshis
hedhur né ményré dixhitale né sistemin toné, t githa paswrité jané 18 kufizuara. Dyhet 12 keté
pérputhje midis regfistrit dixhital dhe atij fizik. Certifikatat i léshohen subjeltit sepse
dokumentacioni ka gené i ploté, por transalsioni mik lejohet. Nése ka wjé transaksion atéheré ka
pérgiegiési.

Kur ka problematika, diskutohen me pérgjegiésin e zongs sepse filtri 1 paré mik éshté drejtuesi,
hallka e mesme Eshté pérgjegjési | zonés. Ai garanton qé dokumentet, nga aplikimi deri kur 1&
vifné tek zyra iine, 1& jené té plotésuara konform ligiit, pér té gjitha praktikai. Ne rast se drejtuesi
nuk do t2 ishte jurist por do 1€ ishte ekonomiist, ¢faré pretendime do 1¢ ngriheshin pér até gé
ruk ke formim né jurisprudence. Pér kété arsye jané hallkat. Pérgjegiési i zonis pér kite
prakiike nuk mé ka paraqitur asnjé problem dhe ka sjellé prakiikin, pas njé muaji me vonesé die
éshité nénshkruar si njé praktiké e rregullt, pasi éshté detyrim ligior i zyrés gé ta regjistroj,

Pasi vjen praktika nga pérgjegjési, né momentin e aplikimit kontrollohet vetém dokwmentacioni
bashkélidhur, sepse njé praitiké e purmar pér dy mugj, uné nuk kam kohé Jizike q& ta rishohé.
Shoh vetém dokumentacionin e pérciell pra éshié leja e shifwigzimit, leje e ndértimit, leja e
Mmﬂ, éshié e pérojell né ményré zyriare, éshté e aplikuar, éshié béré mandatpagesa, Eshté
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reflektuar né referencat ¢ méparshme konirata ¢ sipérmarrjes. Né ké rast mé  vezulioi se
konfratat e sipérmarrjes jané € regjistruara me pronarét e truallit dhe sipérmarrésit ndértuesit.
Kéto fontrata kané gené né volumin e fruallit gé mé paré. Jané dy volume. Eshté pasuria mémé
trualli ko Jeané gené té gjitha 1€ regjistruara dhe jané hapur volume 1é reja me ndértesén iashmé
sepse ndértimi ka mbaruar. Né dijeniné time, pasi wné nuk mund & kontrolloj volumet fizike, né
sistenin dixhital 1 giitha kéto jané & vendosura dhe Eshié lehitssisht e verifikueshne.

Nése ka pasur problematika, administrative, kané gené pér shkak & ngarkesés, vonssés,
situatés s& punés, pushimet verore, pung me gjysmeé stafi, problematikave né sistem £ cilat ne i
referajmé gjithé kohés. Megjithaté kéto jané céshtfe administrative 1€ zyrés dhe nuk kané 18
paseja juridike t& pakién me {jetérsimin ¢ pronés.

Ditén e kqyrjes sé sisiemit, ka pasur probleme teknike t¢ tif Z,
VEREN:

1. Rrethanat e faktit dhe Procedura.

1. Prokurotia prang Gjykatés s& Shkallés s& Paré Durrés ka paragitur prané késaj giykate
kerkes8u pir “Verifikindy dhe vazhdimin e masés sé sigurimit “Arrest né burg”, paraskikuar
rga neni 238 i K.Pr.Penale pér personin nén hefim e i dyshuar pér kryerjen e
veprés penale “Shpérdorimi i detyrds’”, parashikuar nga neni 248 i Kodit Penal”.

3 Nga studimi i akteve t¢ procedimil penal rezulton se, mbi bazén e informacioneve t& marra né

rrugh operative 8shté marré dijeni se n& Agjencing Shtetérore 1€ Kadastrés Dungs ishte bérg

regjistrimi fillestar i njé numri @ konsiderneshém 1€ pasurive t& paluajtshme, n€ favor t&

subjektit investitor © ™ * sh.pk, né volumet e regjistrimit me numér t¢ Katundit
, Zona Kadastrale ™ , né lkundérshtim me ligjin.

3. Sipas Procesverbalit t& kqyries dhe sekuestrimit 18 dokumentacionit né A.Sh.K-né
Durrés dhe pyeties s& personave q& kané dijeni pér rrethana 18 hetimi ka rezultuar se ekzistojng
dy kontrata sipErmarrieje né kété praktike regjistrimi: Kontrata ¢ Sipérmarrjesnr.  Rep dhe
nr. = Kol, datg ** .05.2007, e hartuar pérpara noteres publike = dhe Kontrata e
Sipgrmarrjesmenr. ™ Repdhenr. ™ Kol, dat& ++.05.2010 e hartuar pérpava noterit publik

seselidhur midis subjektit ndértues ** sh.pk dhe pronaré&ve t& truallit. N& Kontraten
e Sipérmarrjes nr. - Repdhenr. ™ Kol, dat® ™ [05.2007 ¢ hartuar pErpara noteres publike
lidhur midis subjektit investitor ** shpk dhe pronarit | . palgt

ndér t& tjera kang réné dakord: “SipZrmarrési merr pérsipér (2 kalojz n# pronési 1€ porosifésit
pronarit t¢ buallit 28 % 1€ sipérfages sé ndértimit mbi kuotén 00..Me mbarimin e ndértimit,
sipérmarrési népérmjet kontratés 52 shkembimit pér truallin do ti kglnjé né pronési, siperfagen
ndértimore sipas pérgindjes sé cakiuar né kété kontrateé...”

4.  Ngasekuestrimiitre volumeve menumra ™ @ katundit _ rezultol
se 1€ gjitha shénimet & béra pér reghsteimi lestar t& kgivre pasurive nuk jang 18 n&nshkruara
nga specialisti MIN&I praktilkén, madje né shumg flefg nuk rezulton i sh&nuar




emri i juristit q& e ka bérd pérpunimin e praktikés. Eshté konstatuar gjithashtu se nga ana e

(‘ 2 drejtuesit @ institucionit nulk #shté baré nénshkrimi dhe vulosja e regjistrit fizik.

. ,/ 4;%_, 5. Nga verifikimi n€ dokumentacionin e paragitur pér regjistrim fillestar 18 késaj praktike
& *-‘%:3 rezulton se mungojné kontratat e sipgrmarries me piestt takuese & individualizuara t& pronardve

W2 ?Gﬁﬁf

t& truallit, mbi bazén e weilave do 8 mund & béhej kufizimi i saki8 i njésive ng favor 18 tyre.
Ndérkohé ky faki rezultoj édhs nga shkresa e njéanshme (o subjekdit © "7 shpk), jo
roteriale, “Lista e pronargve t& truallit pjesa takuese” si dhe deklarata e shnqcnse " shpk,
dats ™ .06.2019 , drejtuar ASHK Durrés, né € cilén pasqgvrohet: “Deklaraimé se shoqéria ™
sh.p.k ka apbfmar prané ASHKD pér regjistrim pérfundimtar (¢ objekieve t& reja né bazé té
Certifikaiés sé Pérdorimit Nr. **  prot, daté ~ 05.2019, ishuar nga AZHY. Pér kété arsye
kérkojme vazhdimin e procedurave 1 regjistrimit 8 objekteve dhe kufizimin e veprimeve pér
pronaréi e truallit ng seksionin I, deri né realizimin ¢ kontratis sé shkémbimit. Bashkélidhur
lista e objekieve 1€ specifikuar pér pronarét e truailit”,

6. Nga dosja q& &shté marrg me cilésiné e provés dokument rezulton se personi g8 ka
béré aplikimin né favor 1€ shoq@risg, nuk ka paragitur akt pérfagésimi ose tagér t& dhéné nga
shoqgria pér kryerjen ¢ kétyre aplikimeve.

7. Nderkohé, pavargsisht mangésive (8 konstatuara ng praktikén pér regjistrimin fillestar
t€ pasurive & paluajishme, mbi bazén e aplikimeve nga petsoni juridik “ ™ ™ sh.pk, nga
Agijencia Shtetérore e Kadastrds Dunrés jané |8shuar Certifikatat e Prongsisé, t& gjitha me datén
15.07.2019, nénshkruar nga drejtuesi i institucionit @hejané kryer transaksione me persona t&
tret€, ku nga provat e paragitura u evidentua se né kartelat e pasurive nuk jang  shénuar
kufizimet pérkatése, ng favor t& pronaréve t8 truallit. kusht ky i kérkuar shprahlmlsht nga Ligji
Pér Kadastrén dhe aktet nénligjore né fuqi. Ky fakt rezultoi nga inventari 1 dos;es pét secllen

pasuri dhe kartelat e tyre respeimve Pasur :té e paluaﬁshmc . , vol.”
fg. ,ZK i nr yvol *“, fg ™ L ZK ™ ol
fg.» , ZK = pmrn cvol. ™", fg. ™ , ZK ™ ; Nr . vol
- fq.  TE w5 e > 4 vcl. T EE YRS - ;
vel.**, fq. =, ZK = nr. - Lovell™ fgtt, ZK T
nr. , vol. ™, fg.*", ZK " ; nr. - cvoll T fq. 7, ZK
S 1 ,volL.™", fq =, ZK *

§, Nea pystja ¢ shtetasve ™ e

. rezulton se nuk ka shemme 1i6 dlstermin & 68 dhenave LP.8S (sistemi elektronik) se
kjo praktik® &shté pérfunduar sikurse dhe nga ana e subjekteve g& u #shté caktuar kjo detyré
nuk ka asnjg dokument ¢ shkruar, g8 t& provojs se regjistrimi i praktikés &sheg kryer plotésisht.
Kéta shtetas kan# deklaruar si mé poshté:

s wae

9. Sipas Procesverbalit t& pyetjes s& personit 8 ka dijeni pér rrethana & hetimit

. ai ka deklarvar se: “Lidhur me pyetjen dua ¢ sqaroj se wné i kam (€ njohura kéto
dokumente ¢ ju mé paragisni. Kéto kontrata i pérkasin ndértimit té keyer nga shogéria *Lura”
sh.p.l;, banim ose shérbim. Né lidhje me gfaré veprimesh kam kryer uné sqaroj se kéié proktike
Jillimisht e merr shefia ¢ zonds, e cila e shpérndan tek njé jurist dhe njé hartograf .. Uné vets mik
kam nénshkruar asnjé nga kéto haria, por & deklaroj se i kam hartuar uné pér ag ¢ dhéna sa
thashé mé lart. Juristia qé ka punuar k8té prakiiké ka gené Kjo ishte hera e dyté



gé uné merrja materialin sepse shefia e zonés e mori dhe u rishpérnda prapé, sepsc ishie ,
voluminoze dhe e madhe e muk arrihef dot., N lidhje sa mé sipér né dijeniné time nuk jané béré 7

transaksione ¢ tille, g¢ nuk cenojné kontrardn e sipérmarijes, fu péreaktohet se pronarél e
truailit marvin kéte njési ose pasuri pérkatése...”.

10. Sipas Procesverbalit t& pyetjes s& personit g€ ka dijeni pér rrethana & hetimit
ai ka deklaruar se: “Lidhur me pyetjen tuaj dua té sgargj se uné sot po i shikej pér heré
1é paré. Ndérkohe nga pérmbajtja e tyre mé kujiohet se uné kam kryer veorime formale pér
regiistrimin e tyre, gé konsisiojné vetém né hedhjen né regjistrin e regjistrimit i€ pasurive t&
paluajtshme, zk == numrat e regjistrave presérisht, katundi " ..Uxé kani
vepruar se mé ko kirkuar ndihmé " ecila sshtg edhe né rang hierarkik mé (é larig se une,
por éshié edhe fuvistia gé ka pérpiluar praktikén dhe mban pergjegjési per keié regjistrim.. Njé
piesé 1é certifikatave i kam printuar uné nga sistemi, pasi ato mik dali nga sistemi po nuk u Jui
nfé punonjes i zyrés sé ASHK-sé dhe né sistem ithen giurmé@. Pra njé pjesé | kam printuar uné
dhe njé pjesé ™ . gé ka kodin e sqj. Pasi behet praktika i dérgohet gjithé dosja Drejtorit 18
ASHK-sé q¢ bén edhe verifikim pérfundimtar 1@ sé gjithé praktikés, dhe nése ka problem muk
firmos certifikatat duke i khyer mbrapsht pér rishikim, Né kété rast uné kam dérguar praktikén
tek drejtori por me kété proceduré fizikisht nuk e di kush e ka dérguar, por logjikisht duhet ta
ketz dérguar specialistia gé e ka famosur fletén e inventarit. Drejtori kwr e gien me shkelje
praktikén nuk e nénshkruan dhe e kthen pér rishqyrtim...Dua té theksoj se investitori né cilésing ¢
prorarit né momentin e regjistrimit fillestar muk mund 1€ realizojé kontrata shiiblerje
pérfundimtare me palé (€ treta, nése nuk joné pércaltuar njésité e individualizuara € pronaréve
12 fruallit...Specialisti jurist ka detyrim ligior gé né gdo kartelé pasurie 12 vendosé nénshkrimin e
vet. N® rasiin e rvegjistrimit 1€ késaj praktike, 18 gjitha praktikat e regfistruara duhet &
nénshinuheshin nga wees  pasi ajo ka marré praktikén pér ta punuar. Sipas detyrés
funksionale ajo nuk duhet ta kishie mbajtur veté praktikén pér ta punuar, pasi éshié sekéor teter
qé ka pér detyré marrédhéniel me (€ treté g& kané antkesa.,. Veprimet né regjistér i kam béré me
mirébesim, duke i hedhur fizikisht pér t& ndihmuar kolegen, por muk kar nénshkruar né asnjé
vend dhie nuk kam asnjé pérgiegiési pér praktikén...”

sss wes

11. Sipas Procesverbalit t& pyetjes s& personit q& ka dijeni pér rrethana t& hetimit
_ daté 20.09.2019 ajo ka deklaruar se: “Sof po i shikoj pér hevé € paré kéto konirata.
Nderkohé nga pérmbajtia e tyre nuk mé kujtohet té kem Fryer asrjéheré veprime né lidhje me
kéto palé dhe as me kéto pasuri. Uné ndaj thjesht 100 aplikime n¢ dité dhe memaoria éshié shumé
e ngarkuar. Pér njé pérgjigje mé 1é sakié duhet & shok praktikén dhe sistemir..., Pas pranimit né
sportelin e aplikimit dhe pérfundimin e pagesave & tavifave 1€ shérbimit, praktika kalon né
seldorin e arkivés pér tu skanuar, veprim (€ cilin e bén operatori. Pas késqj praktika kalon tex
uné si pérgiegiése pér tu shpérndaré pér pund fek specialisiét jurist dhe hartografi. Kété shénim
pér ndarje pune uné e pasqyroj fek flela e aplikimit ku shéngj edhe emrat e specialistéve gé e
marrin né pérpunim kété praktiké, Mbasi ala kryefné veprimet e tyre ma sjellin mua pér ta
kaluar tek Drejiori i ASHK-sé pér nénshkrim. Drejlori ka (¢ drejtén e Fontrollil té sé gjithé
praktikés pér para se 1€ nénshkruajé dhe mbas kontrollit ai bén nénshkrimin dhe léshimin e
certifikatave té pronésisé. Né rast se ai gjen parregullsi kthen mbrapsht praktikén me shénimin
peériatés dhe 1¢ detyrat porkatése. Ai e studion veté prakiikén se éshté specialist i fushés,
Jurist. Uné shtetasen = e njoh pasi purion né zyrén tong, me detyrén e koordinatores
s¢ bashkégeverisjes. Ajo mik punon né seliorin tim. Me sa di uné e ka llogaring e hapur si jurist
né sistemin IPS, por wié muk i kam kaluar asnjé praktilé, nga dita qé éshté rikihyer. "

AhE Exn
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12. Sipas Procesverbalit t& pyeties s€ personit ¢& ka dijeni pér rrethana & hetirit
. dat€ 23.09.2019 ajo ka deklarvar se: “..dua té theksaj se né kohén kur éshté béré ky
regjistrim uné kam gené né puné. Flas pér kohén gé &shté ndaré prakiika pér pérpunim nga ana
e specialistéve, ndérkohé gé né kohén kur jané printuar certifikatat ka qené dita e paré gé uné
kam filluar punén, pas lejes sé zakonshme vjetore...pas pyeijes tuaj 1€ paré, jam konsultuar me
sistemin IPS né lidije me kété rast dhe kam véné re se kété praktiké e kam ndaré pér punim né
datén 19.06.2019 duke ia léné specialisiéve . mete dhe e o
mé Eshié paragitur dhe mé ka béré kerkesé gé tja kaloj praltikén e duke gené se
Eshié ¢ re né puné dhe nuk e ndjente vefen té ofl 4é (€& pérpunonte wé prakiiké & regjistrimit
fillestar. Prakiika mé pas i ka kaluar e dhe et pa e ndryshuar
kartografin, pasi nga  *  nuk kam pasur pretendime...Sot konstatof se né sistem éshté béré
shénlmi né sislem nga weves dhe *  se dosja nuk u éshté doréruar fizikishi,
ndérkohé qé kjo gjé éshié e pavérield pasi uné di 4é hartat i ka puwuar - Ver# sistemi
tregon se kur dosja éshté pérfunduar, ajo nuk ka ardhur wé pér kontroll tek uné. Edhe sot gé
Jlasim dosja ekziston né logari 1é tyre. Ung nuk e kam kaluar kéig prakiiké as né sistem dhe as
Jizikisht, nuk e kam dérguar uné tek titullari si 8 pérfunduar pér nénshkrim, pasi nuk mé ka hyré
né sistem si e pErfunduar...NE qofté se pér pasurité qé regjistrohen pér heré (€ paré né emér t&
subjekidt nuk jané 1€ regjisiruara pjesét takuese ié individualizuara, muk keyhen veprime, ndérsa
kur konirata e sipérmarijes Eshié e individualizuar atéheré procedohet me pjesét takuese ¢&
ruk u takojné pronaréve 1€ trualiit, kur aplikues éski¢ shogéria...Té drejtén pér 1€ nénshkruar
volumin e regjistrimit e ka titullari 1 institucionit. Kjo gjé duhet té béhet né momentin kur
verifikohet praktika dhe léshohet certifikata. Volumi nénshkruhet nga specialisti jurist pasi ai ¢
punon me kavtelén, ndérsa hartografi vetém me hartén. Pra ¢do specialist nénshkruan fogen e
volumit pérkatés ku ka bévé regjistrimin dhe mé pas edhe Drejtori, bén edhe ai nénshkrimin ¢ tij
dhe e vulos até né ¢do fage... "
13. Sipas Procesverbalit t& pyetjes s& personit q& ka dijeni pér rrethana t8 hetimit
al kadeklaruar se: “Uné kété dosfe nuk e kam marvé asnjéheré fizikisht pér pérpunim dhe
as nuk kam kryer asnjéheré me té, Né sistemin e 1€ dhénave LP.S rezulton se kjo dosje éshté
dhéné pér pérpunim edhe mua si specialist jurist, por uné kam béré shénim né Hogaring time né
sistem, se nuk e kam marré né doré fizikisht asnjéheré kété dosje. Uné nuk kam dijeni se kush e
ka punuar kété dosje dhe as nuk e di nése &shie mbaruar si regiistrim fillestar. Mua fizikisht
duhet té ma kishte dorézuar pérgjegiésja e zonés sé vegjistrimit.. Uné personalisht kur shikoj njé
regjistrim fillesiar dhe kam pér 1 pérpunuar prakiikén e #jé veprimi juridik 18 paré, menjEheré
pas regjisirimit fillestar shkoj edhe né arkivé dhe marr materialet e prakiikés sé regjistrimit
Sillestar. Ne rast se gfef probleme ia referaf me shkrim Drejtorit té A.SH.K-5é, pasi ai léshon
certifitatat dhe éshié titullari...NE qofi€ se pér pasuriié gé regjisirohen pér heré 18 paré né emér
té subjektit nuk jané (€ regjistruara pjesél takuese (¢ individualizuara, nuk kryken veprime,
ndérsa kur kontrata e sipérmarrjes e individualizuay, atéheré procedohet me pjesét gé nuk u
takojré pronaréve...”
14, Sipas Procesverbalit t& pyeties s& personit g& ka dijeni pér rrethana t& hetimit ™"
i ka deklawuar se: “..8¢ pari dua & theksoj se né kohén kur eshié béré ky regjistrim
uné nuk kam gene fare né puné pasi kam qené me pushime. S dyti edhe né rasie (2 tiera opinion

Jjap, pasi vk kam asnjé tagér vendimmariés, as me shkvim dhe as me ligi, dhe as nuk dal me .

ndonfé akt kowtrolli, Kété gjé e béj vetém nése ma kérkon Drejiori i ASHK-sé... Pasi béhet
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aplikimi dhe paguhen detyrimet ndaj zyrés pér shérbimet ¢ kérkuara, dosja e skanuar rnga
operatori shpérndahet nga zyra e arkivés dhe kalon tek pérgjegiesi | zonés s€ regjistrimii pér fu
shpérndaré pér punim, Pérgjegiési i zonés ia shpgrndan specialistéve juristé dhe hartografé pér
punin. Shpérndaria béhaet mbi bazé vendimmarije personale e pErgjegjésit 1& zonés, por duke
mbajiur parasysh ngarkesén e punés sé gdo specialisti, niswr nga aplikimet ditore gé vijne.
Dosja kalon népérmjet giurmés gé liket né sistemin elekironik IP.S, ku pérgjegjést shénon
emrin e specialistéve qé ia ka kaluar.. pasi pérfundohet prakiika, né vast se éshté e rregullt dhe
e ploté me dolannentacion, i kalohet pérséri shefit t€ zonés, pérgiegjésit (& zonés sé regjisirimit, i
cili pasi e verifikon nése éshté né rregull, e kalon pér nénshkvim tek titullari. Pra fizikishi dosja
kalohet nga ana ¢ pérgiegiésit € zongs, tek titullari dhe pasi e kontrollon drejtori dhe kur e gjen
té rregullt e nénshkruan, ia kalon protokollit pér 1& béré pérfundimin e shérbimit. Né rast se mak
e gien 1 rregulll prakiikén e kthen pérséri tek pergjegigsi i zonds pér 1€ béré plotésimet
pérkatése....Cdo kalim praktike ku cektohet njé punonjés specialist ose grup pure, hidhet dhe
pasgyrohet né sistem dhe nuk e merr dot praktikén dikush g¢ ruk éshté i caktuar nga shefi |
zonés. Caktimi i njé grupi mé t& madh punonjésish béhet me wrdhér me shkrim nga titullari i
insitucionit, me propozim tg pérgjegiésit té zonés...”

15. Rezulton se kjo praktik® &sht€ pérpunuar nga shtetasja e cila nuk e kishta
t& drejtén q & merrte pérsipér pérpunimin e prakiikés s¢ njé reglistrimi fillestar, pasi ajo ishte
me detyrén e pétgiegidses sé sektorit juridik dhe bashkéqeverisjes n€ keté zyrs. Shiefasja
- st hé Procosverbalin o pyetjes si parsen g8 ka dijeni pér rrethana (€ hetimit, ka
deklaruar se: “ajo sé bashku me punonjés té fjeré prané ASHK kané marré pérsipér pérpunimin e
prakiikés, me géilim pérfundimin brenda afatit, meqenkse ishte voluminoze, por pér arsye
ngarkese nuk kishte arritur gé t€ bénie plotésimin e saki€ t& regjistrimit fillestar & pasurive @&
krijuara nga kontratat e sipérmarsjes, né emér t€ subjektil investitor ndériues . "t " shp.k.
Sipas saj, plotésimin e sakié dhe pérfundimtar t& vegjistrit e kishte lené gé ta bénte né fundjave,
e datat 21 dhe 22 Shtator. Me tej ajo ka deklaruar se certifikatat e para né favor té subjektit
ndértues, né bazé (€ sé cilave ishin béré transaksione me (& tretér, ishin léshuar nga juristét e
fieré g¢ kand purwar mé pas me kéto pasuri, duke gen# se ljo shtetase nuk kishte akses né
sistemin IPS, pasi nuk kishte asnjé aplikim 18 kafuar, sikurse nuk ka gené afo qé @i ket? dévguar
drejtuesit kété praktiké. Kjo shtetase ka sqaruar se verifikimin perfundimtar & prakiikés e bén
drejtuesi, i cili né rast se konstaton se probleme nuk i firmos certifikatar dhe i kihen pér
rishilim".

16. Shitetasi, "~ , pirfagésues i subjektit ndértues“ ™ ¥ shppk, n& Procesverbalin
e pyetjes si person g€ tregon rrethana t& hetimit, ka deklaruar se ai nuk ishie pajisur me kartelat
e pasurive, pavarésisht se  kishte kryer aplikimin dhe pagesén pér t& gjitha shérbimet: Kartelé
Pasurie, Certifikata e Pronésisé dhe Harté Treguese, pér disa pasuri. Sipas deklarimit (@ iij,
shoqgria ka paragitor edhe njé dekleraté ku shprehet vullneti per vendosjen e kufizimeve ng
lidhje me pasurié e individualiznara € pronaréve. Ky shtetas ka sqaruar se ka qené &i g& ka
terhequr certifikatat dhe i ka marr€ dorazi tek ASHK-ja, nga punonjésja e ASHK-s& gé quhet

waw

17. Ka rezultuar se Drejtuesi | Agjencisé Shistérore 18 Kadastrés Durnés nuk ka nénshkruar
dhe vulosur volumin fizik t& regjistrimit & pasurive. Pavar@sisht manggsive n€ t€ dhénat si
mé sipér, u provua se pér disa pasuri jan€ leshuar Certifikatat e Prongsisé datg 15.07.2019, &
nénshkruara nga ana e drejtuesit shtetssi ™ dhe jané kryer transaksione midis
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1;-{% shog@risg “ ™ 7 shipk me 1€ tretd, giat® kohés s& ushtrimit 1€ detyrds prej tij, si Drejtori 1
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Agjencisé Shtetérore 18 Kadastrés Durrés, konkretisht:
Kontrata shitblerje Nr. ** Rep dhe Nr. ™ Kol, datg¢ ™ .08.2019 pé& pasuring nr.
. cvol. ™, fg.™, ZK ™ | Kontrat€ shitblerje Nr “* Rep dhe Nr ™
Kol, dat¢ ™ .082019 pér pasurme mr. - ,vol = fg = ZK ™ , Kontrata
shitblerje Nr.  Rep dhe Nr, ™ Kaol, daté +-08.2019 pér pasuriné nr. _
vol. ™, fg. =, ZK ** | Kontrat& shitblerje Nr *** Rep dhe Nr. " Ko, daté = .09.2019
pér pasuring nr. e yvol. ™ g, ,ZK * | Kontratg shitblerje Nr. ™ Rep
dhe Nr ™ Kol, dat& ™ 09.2019 pér pasuring nr, e ,vol, 7, fg. ™ ZK
= . Konteat# shitblerje Nr ™ Rep dhe Nr. **  Kol, dats - 8”019 pér pasuring
far, yvol.™, fq. 7 ZK * e pasuring nr vol. ™ fg.
" ZK ™ | Kontrate shitblerje Nr ™ Rep dhe Nr ™ Kol, daté = *09.2019 pér
pasuring nr., yvol. ™ fq. ™, ZK *** , Kontrat€ shitblerje ar, “ Rep dhe
Nr. * Kol, daté ** 08.2019 pér pasurmc nr. - , vol, ***, fg. ™ ZK -
Kontraté shitbleje nr. " Rep dhe ar. ™ Kol, datg = 082019 pér pasuring nr.

i vol.™ fq, ™ ZK ™ , Kontratd pér shitje me rezervé Nr. * Rep dhe

nr. =+ Kol, dat& = 08.2019 pér pasuring nr, e vol. ““fg. 2K *

wew wee

18. NE kushtet kur prej shtetasit  nuk jané kryer verifikimet e domosdoshme &
gjithe praktikes s& ndjékur, n& kushtet kur pér disa pasuri jang l&shuar Certifikatat e Prongsisé
dhe jan€ kryer {ransaksione, nE kund@shtim me Ligjin 111/2018 “Pér Kadastrn” dhe aket
nénligjore, Prokuroria preng Gjykatés sé Shkallés s& Parg Durrée i 8shié drejiuar késaj gjykate
me kérkese pér cakiimin e masés s€ sigurimit “Arresti ng burg”, ndaj k&tij shtetasi, si person &

dyshohet se ka kryer veptén penale "Shpérderimi i delyrés ', neni 248 i K.Penal (Urdhér pér
EEasS S "

Regjistrimin e Emrit i€ Personit g 1 Atribuohet Vepra, daté 30.09.2019).

19. Gjykata e Rrethit Gjyggsor Durrés, me Vendiminnr ™ | r@i 0.2019 ka vendosur:
“:1, Caktimine masés sé sigurimit personal “Arresti né burg”, parashikuar nga neni 238 i
K. Pr.Penale, ndaj shtetasit "™ , &i person | dyshuar pér kryetjen e veprés penale
“Shpérdorimi i detyrés”, & parashikuar nga neni 248 Kodit Penal. 2. Urdhérohet Prokuroria
dhe Policia Gjygésore pér zbatimin e kétif vendimi, 3. Kundér kétij vendimi lejohet ankim brenda
5 ditéve né Gjyfcare e Apelit Durrés”. Né zbﬂt[m t kcﬂj vendimi, mé date DI 102019 gshté
nxjerrg Urdhri i Ekzekutimit dhe zbatimi i tij &shig ¢
daté 01102019, ora 15.30, sipas Procesverbalit pér Ekzekutimin e Urdhrit Nr, ™ Pér

Ekzekutimin e vendimit penal.

20. Sa mé& sipér Prokuroria prang Gjykatés s& Shkallgs s# Parg Durrés i &chté drajtuar kEsa_[
giykate me kérkesgn me objekt si n& hyrje 18 kétij vendimi.

IL. Analiza juridite,
21.  Gjykata si verifikoi identitetin e personit & arrestuar ", i datglindjes
«« 04.1983, dégjoi kérkestn e organit t8 akuzés che provat bashkélichur saj, si dhe shqyrioi
kushtet dhe keiteret e masés s€ sigurimit “Arrest n€ burg”, konkludoi se kjo masé sigurimi i
pérgjigjej nevojave (€ sigurimit n€ rastin konkret dhe nuk ekzistonin kushte p@r revokimin apo
z8vendssimin e saj.
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92, Ng& ks konkluzion Gjykata arriti duke mbajtur ng€ konsideraté nenin 228 18
K_Pr.Penals, i cili parashikon se: “I. Askush nuk mund t'u nénshtrohet masave (& sigurimit
personal né qofté se né ngarkim t tif nuk ekziston njé dyshim i arsyeshém, i bazuar né prova. 2.
Asnjé masé nuk mund té zhatohet kur ka shkage padénueshmérie ose té shuarjes sé veprés penale
ose dénimit. 3. Masat e sigurimit personal vendosen: o) kur ekzistofné shkage 1€ réndésishme g¢
véné né rresik marrjen ose vértetésing e provés bazuar né rrethana fokii q¢ dybet ¥é tregohen
posagérisht né arsyetimin e vendimit; b) kur i pandehuri éshté larguar ose ekziston rreziku g€ ai
1 largohet; ¢) kur pér shkak & rrethanave (¢ faktit dhe personalitetit 1€ 1€ pandehurit ka rrezik
qé ai té kryejé krime 1¢ vénda ose (€ t& njéfiit llof me até péy 1 cilin procedohet”.

23. N& interpretimin 8 dispozités sé sipércituar, rezulton se kushtet 2 duhet t& plotésohen né

menyré kamulative pér 18 caktuar njé masg sigurimi personal, jang:

> Sé pari, 16 ekzistojé dyshimi i arsyesh®m i bazuar u€ prova per kryerjen e njé vepre
penale;

> 8¢ dyti, 18 mos ekzistojné shkaqe pad&nueshméric ose shuarje t& veprés penale spo
dénimil;

> Se reti, dubet & plotésohet njéri prej kushteve t& vecanta, ckzistenca e shkage 1€
réndésishme q& véng né rrezik marrjen ose vértetésing e provés bazuar ng rrethana fakti
qé duhet té tregohen posagérisht né arsyetimin e vendimit; 1 pandehuri t& jet® larguar ose
ekziston rreziku gé ai t& largohef; ose rreziku g8 pér shkak t8 personalitetit i pandehuri
mund t& kryejié krime t8 rénde ose t€ t& njgjtit lloj me até pér & cilin procedohet.

24, Duke i ballafaquar kéto kushte me fakiet & c&shtjes konkreie, Gjykata thekson pér rastin
kankret se, elziston dyshimi i arsyesh&m i bazuar n&€ prova se shtetasi e S mund t&
ket# kryer veprén penale “Shpérdorimi i detyrés”, parashikuar nga neni 248 i Kodit Penal.
Gjykata mban né vémendje Vendimin Unifikues penal 1 dt._14.10.20 g Kolegjeve 8
Bashkuara t8 Gjykatgs—si Larts wEtecilin j imi & cakiimin ¢ masave {8
iguri - ; enale dhe jo bindja
imtyi5—4rsyeshém. NE rast vlergsimin & Gjvkatés ky kusht
koTsiderohet 1 plotesuar, pasi nga provai e pareqgitura pér personin nén hetim e,
ckziston dyshimi i acsyeshgm | bazuar n€ prova se ai mund 8 ket® kryer veprén penale
“Shpérdorimi i detyr8s”, parashikuar nga neni 248 i Kodit Penal.

25.  Gjykata gmon se, pér sa i pérket veprés penale “Shpérdorimi i Detyr&s”, neni 248 |
K.Penal, objekt i késaj vepre penale, jang ato marrédhénie juridike t& vendosura me ligj € cilat
sigurojné veprimtaring e rregullt e normale t& pparatit shtetéror, institucionave, t& shérbimeve
publike, si dhe mbrojné t& drejtat dhe interesat e ligishme t& shtetasve dhe t& shietit. N& ket&
kuptim, neni 248 i K.Penal, I sipicituar Eshté njé dispozité “blanket"” e cila i referohet akteve @&
fjera @ niormojné pundn e personit g ushtron funksione publike, ku né€ rastin konkret &shté
Ligii l'LW dhe aktet nénligjore si Udhézimi nr.1, datd 13.042016 “Pér
Coktimiir e Kritereve e 16 Procedurave Pér Regjistrimin e Lejes s& Nderiimit dhe Alteve
Noterigle, Té Lidhura Pér Zhvillimin, né Cilgsiné ¢ Investitorit e 1€ Pronaréve t# Truallit apo
Blerésve té Njésive™ dhe Rregullaret @ brendshme € institucionit. Pér sa i pérket an8s objektive
vepra penale e shp8rdorimit t€ detyrss kryhet me veprime alktive t8 kamdraligjshine ose duke mos
kryer veprime 1& caktuara ng kundérshtim me ligjin, q¢ pérb&né mospérmbushje t& rregullt &
detyrgs, t& cilat 15 kené sjellé si pasojé pérfitime materiale ose jomateriale pér veté kryerésin ose
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pér persona i€ tjeré ose t& kené démiuar interesat e ligishme € shtetit, € shtetasve dhe &8
personave € tjerg ]undiké Subjekii &shtg i posagém, person g€ ushtron njé detyré shtetérors apo
shérbim publik, i cili duhet & keté mbushur moshén pér pérgjegiési penale e t& jeté i
pérgjegjshém dhe nga ana subjeldtive, vepra & kryhet me dashje.

26.  Ng Ligjin p&r Kadasirén, né dlSpDZItat kahmtare té tij, neni 72/1/2 &ésht€ parashikuar se:
“Ligji nr.33/2012, daié 21.3.2012, “Pér r nasurisé sé palugitshme”, i ndiyshuar, si
dhe ¢do dispozité 7@ ndowmje ig] Gelér gé bie ndesh me kété ligj, shfugizohen me hy} en wé fugi té
kétij Ligyi. 2. Aktet nénligjore té nxjerra né zbatim ¢ ligiit “Pér regjistrimin e pasurisé sé
paluajishine™ géndrojné né fugi dhe zhatohen, pér ug sa nuk blen ndesh me parashikimet ¢
kétij ligfi, deri né nxjerrjen e akteve ¢ reja nénligjore”, Gjykata vlergson se aktet n€nligjore si
Udhézimi nr.1/2016 “Pér Caktimin ¢ Kritereve ¢ & Procedurave Pér Regjistrimin e Lejes sé
Ndértimit dhe Akteve Noteriale, 12 Lidhura Pér Zhvillimin, né Cilésing e Investitorit e fé
Pronaréve té Truallit apo Blerésve té Njésive”, Rregullorja e brendshme e ish ZVRPP, nr.184,
date 08.04.1999 (e ndryshuar) si dhe Rregullorja e Brendshme pér funksionimin e Zyrés Qendrore
t& Regjistrimit t8 Pasurive t& Palua_]tshme Nr.8682 Prot, dat& 30.12.2016, pavarésisht hyrjes né
fugi t& Ligjit pér Kadastrén, eshme pasi nuk bien né kundérshtin: me €. Pér sa kohg
Ligji 11172018 nuk ka asnj& rregullim specifik si pér dstyrat funksionale € drejtussit 1€
Agjencisg Shtetgrore t& Kadastr€s apo edhe 18 punonjésve t& tjers prangé ASHK-s&, né lidhje me
procedurn e regjistrimit t& pasurive t& paluajtshme, atéhers Gjykata vleréson se nuk ka
kundérshtim midis tyre; jang plotésuese t& njéra tjelrs, e si mjedhoje jané i€ zbatueshme.

27. 'Nga provat e paragitura si: Proces-verbal pér seluestrimin e sendeve, daté 20,09.2019;
Procesverbzl pér kqyrjen daté 20.09.2019, Procesverbal pér kégyrjen dhe marrjen e dokumenteve
datg 20.09.2019, Procesverbal i pyeljes s& personit q& ka dijeni pr rrethana t€ hetimit =7

, Procesverbal i pyetjes s& personit g& ka dijeni p&r rrethana t€ hetimit ™™ ;
Procesvarbal i pyetjes sé personit gé ka dijeni pér rrethana té hetimit Et | Procesverbal
i pyetjes s personit q& ka dijeni p&r rrethana 1€ hetimit o . Procesverbal i
pyetjes s& personit q& ka dijeni pér rrethana 18 hetimit , Procesverbal i pyetjes s&
personit & ka dijeni pér rrethana t€ hetimit e Procesverbal i pyetjes s€ personit g8
ka dijeni p&r rrethana 8 hetimit »r | Procesverbal i pyetjes s€ personit g€ ka dijeni pér
rrethana t2 hetimit si dhe pystja e personit 1€ arrestuar n& seanc€ , Gjykata
konkludon se ka njg dyshim t& arsyesh&m q& nga ana e tij 18 jend krysr veprime/mosveprime né
kundérshtim me ligji, & cilat kang cenuar vepnmtaxme e rregullt e normale 1§ Agjencisé
Shtetérore 1& Kadastres Durrés.

e wew

28. Ekziston jé dyshim i arsyesh&m q& personi nén hetim ' @Iceﬁ zhatuar
legjislacionin pﬁrkates qé rregullon veprimtaring e institucionit q& ai drejion, né lidhje me
praktikén e regjistrinit 1€ pasurive t& paluajishme, 8 regjistruara né volumet e regjistrit ™

i€ Katundit one , ZK . Keshwy, nE nenin 10/5 € Ligjit 111/2018 “Pér
Kadasirén”, parash'kohet se: “Dreﬁon i a’rqfromé verzdore gshid autoriteti qé léshon akiz
kadastrale pér ¢ ial 12 drejiarisd dhe nxjerr aktet né
zhatim i leg_irslacmnd ér péshijet e pronésisé”. Duke qeng titullar 1 institucionit dhe referuar
dispozités s& ¢ 1tum_%.im‘ﬂ vendor ka detyrim ligjor g& (& nxjerré akte,
perfshirg kétu Certifikatet e Pronésisé, n& pérputhje e legjislacionin  pér céshtjet ¢ pronésisé,
ligie apo akte nénligjore.
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29. Drejtuesi, sipas parashikimit ligior ka detyrimin g2 € kontrollojé nése &shi® zbatuar
procedura ligjore, n&se njé praktiké &sht® perfunduer plotésisht dhe né pérputhje me ligjin apo
aktet nénligjore dhe mé pas t& 18shojé certifikatat apo aktet & tjera kadastrale. Ky parashikim, pér
sa i pérket procesit té verifikimit q& duhet t& kryejé titullari i institucionit para pérfundimit t&
regjistrimit dhe para léshimit t8 akteve gjendet né pilén 6 t& Rregullores s& brendshme t& ish
ZVRPP, nr.184, daté 08.04.1999 (ndryshuar), sipas s& cilés: “1. Regjistruesi éshté pérgjegjés
pér vepristaring e ZRPP...3. Regjistruesi fillon dhe ndjek regjistrimin ¢ paré € pasurive te
paluajtshme deri né pérfundimin e tij. 4. Léshon certifikaté pronésie, giraje apo 1€ interesave
18 fjera, 1 regjistruara né KPP, subjektit gé e kérkon dhe qé i takon ta kérkojé...8. Refuzon njé
regjistrin kur nuk jané (€ plota dokwmental e pronésisé, girasé etj si dhe nése nuk jane kyyer
veprimet aé kérkohen sipas ligiit pér RPP. 9. Administron dokumentat dhe ben verifikimin ¢

30. Rregullorje e Brendshme pér funksionimin e Zyrés Qendrore t& Regjistrimit & Pasurive té
Paluajtshme Nr.8682 Prot, dat® 30.122016 gjithashtu, n€ nenin 65 t& saj “Detyrat e
Regjistruesit”, parashikon: o) Regjistruesi ushiron kéto detvra kryesare: a) drejton dhe
organizon_veprimtaring _e¢ Zyrés sé Regjistrimit t¢ Pasurive te Paluajishine pér realizinin
e funksioneve dhe pérmbushjen e defyrave & saj, né pérputhje me péircaktimet ¢
legjislacionit né fugi: b) pérgjigiet dhe raporton pérpara Kryeregjistruesit veprimiaring e Zyrés
Vendore; ¢) ' léshojé persomit 12 interesuar qé ka té drejién 1€ kérkoje, certifikaté
pronésie, giraje apo 1€ mperesave (€ ([fera 1€ regjistruara né kartelé  mbi pusuringé e
palugjtskme; ¢) 1& kérkgjé me shkrim ose me skkresé zyrtare nga personi 1 interesuar
gé brenda njé afati jo mé ¢ glaté se 30 dite, té paragesé dokumentet ¢ pronésise,
certifikata, ¢do dokument tjeter apo plan  vilevimi, 1€ lidhur me pasuriné e paluajishme,
kontratén e girasé ose hipotekén né flalé. Né rast 12 mosparagitjes se dokumentii t& Kérkuar
brenda afatit t¢ sipércituar kérkesa pér regjistrim refuzchet; d) 1€ (hérrasé ¢do person 1
interesuar g¢ té peragitet tek ai ose adonfé person [eiér autorizuar prej U pér Ie dhéné
informacion ose shpjegim pér pasuring e paluajishme, kontratén e girasé ose hipotekén; dh)
i propozajé Kryeregjistruesit refuzimin e regjisirimit kur nuk plotésohen kushtet e pércakiuara
#ne kete ligi; e) té administrojé dhe 22 verifikojé t¢ dhénat e pércaktuvara né shkronjat, "
el e, g v ¥ kétif neni: &) t' kérkojé persomit gé paragei wjé injormacion jo
te rregullt gé t'ia paguafé zyrés sé regjistrimit shpenzimet gé gjo ka kryer né procesin
¢ verifikimit & kétij informacioni jo t& vregulll; g) bushkérendon punén brenda zyvés se
regjistrimit pér le sigwruar njé baskképunim korvekt me iustinicionet shietérore pér (€
shkembyer informacionin e nevojshém pér 1€ drejtat ¢ regfistruara né yegjistral e pasurive
te palugjishme, si dhe pér pérmbushjen - e defyrave le &j, sipas pércakiimeve (&
legjislacionit né fugi; gj) marrjen e masave organizative pér rrijjen e cilésisé se shérbimit né
zyrat vendore té regiistrimit te pasurive fe paluajishme. .

21, Nd&rkohs n& Udhgzimin nr.1, daté 13.042016, p¥r Regjistrimin pérfundimtar t8 ndétimeve
1% reja, n& piken 24 , dokumentacioni ligjor i domosdoshém péreaktohet si mé poshi@: “a) Lefa
e zhvillimit; b) Leja e ndértimi ) ér lejet e dhéna né zbatim 12 Hgfir—vr:
8405 daie 17.9.1998, “Per wrbanistikén”); ¢) Procesverbali i kolgudimit;™ ¢) Plani i vendosjes
sé objektit; d) Dokumente @& Bmemmmﬂﬁu objektii 1 mdértuar
(projekti, planimetrité e kateve eyf); dh) Akiet neteriale dhe aktet e tjera 1 porosisé dne
sipérmarries, & lidhura para notevit, ndérmjet porositésve dhe subjeliit (€ pércaktuar si
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investitor né legjen e wdértimil, (¢ paragitura nga subjektel e interesuara, nése ka; e)
Kontratal noteriale (€ sipérmaryjes dhe marréveshje 1€ tjeva noteriale, € lidhura wdérmjet
pronaréve 18 truallit dhe investitorit, nése ka; &) Certifikata e pérdoviniit.

32.  Né interpretim t€ dispozitave hg;ore & mésqnémxe Gjykata konkludon se Drejteri i
ASHK-s& ka detyrim ligjor té grket dokumentacionit teknik-
ligjor t& njé ikg, para n&nshkrimit {8 saj si
t8 p8rfunduar, NE & Lundért si halika e fundit e gpthe procesit, drejtuesi kétij institucioni nése
gjen & paplot€ praktikén procedon me propozim pér refuzim, refuzim, ose bashkgrendimin ¢
pungs deri n€ plotésimin n€ ményré € rregullt 18 prakiikés s regjistrimit 18 njé pasurie.

33. Pérsai perket ands objektive, né rastin konkret ka dyshime se personi nén hetim, me
veprime ose mosveprime ka konsumuar veprén penale “Shpérdorim i detyrés”, pasi nuk ka kryer
verifikime i€ plota 18 s& gjith€ praktikés s& regjistrimit t& pasurisg, pérputhshmérisé sé regjistrit
fizik me até elekironik, I sore dhe deklarimet e personit t€ arrestuar  rezultol
se regjistrat fiziké nuk jang t€ nénshkruara nga specialisti jurist q& ka pérpiluar praktikén, madje
ng shumé flet# nuk rezulton i shénuar emri i juristit g€ e ka bér€ pérpunimin e prakiikés. Eshts
konstatuer gjithashtu se nga ana e drejluesit € institucionit nuk &sht® b&ré nénshkrimi dhe
vulosja e regjistrit fizik. Ka rezultuar q& praktika t€ mos figurojé ¢ pérfunduar as ng sistemin
elektronik. Pavarésisht mangésive si mé sipér, jan# léshuar disa Certifikata dhe Karlela t8
pasurive, pjes€é e val. ™™ & Katundit , n& kund&rshtim me nenin 50 e 51 t&8
Ligjit 111/2018 “P&r Kadasirén™ (né (8 cilén parashikohet procedura e regjistrimit 1 kontratave
t& sipérmartjes dhe procedura e regjistrimit pérfundimtar t€ nj& nd&rtimi t€ ri) dhe pikén IV t&
Udhézimit nr.1/2016 “Regjistrimi pérfundimiar i ndértimeve t& reja”.

34, Né vijim, n¥ Udh&zimin nr.], datd 13.04.2016 “ Pér Caktimin e Kritereve e t&
Procedurave Pér Regjistrirnin ¢ Lejes s& Ndértimit dhe Akteve Woterjale, T8 Lidhura Pér
Zhvillimin, n€ Cilsing ¢ Investitorit ¢ t& Pronaréve t& Truallit apo Bler8sve 8 Nj&sive”, né
pikén 26.2 giendet ky parashikim: * Kur ka okt noterial 1¢ lidhwr ndérmjet pronarit té
truallit dhe investitorit, i cili pércakion _pérgindjen gé do té pérfitojé promari i trugllit né
objekt, por nuk individualizen pasurité gqé do t& pérfitojé ky i findit nga marré veshia me
investitorin, ky aﬁ?ﬁéﬁ#ﬂr&r%m pérkatés 18 regjistritfkarteles té 1 gjitha
njésive t¢ individualizuara, € mbelura né emér I¢ investitorit, 16 administruara nga ZRPP-
Jja, né momentin € dorézimit I8 1. Nga akiet € paraqilira ne cilésing e provés, t8 administruara né
ki@ giykim nuk rezultoi q& pronar¥t e truallit 8 ken& lidhur me subjektin ndériues kontratat
péfundimtare, ku 8 jen® individualizuar pjesdt takuese, fakt q& provohet edhe nga shkresa
Deklaraté, c shogéris€ ™ sh.p.k, daté ™ 06.2019 , drejtuar ASHK Durrés, né & cilén
pasqyrohet: “Dellaroimé seshogéria " shpk ka aplikuar prané ASHKD pér regiistrim
pérfundimtar ¢ objekteve té reja né bazé t¢ Certifikatés sé Pérdorimit Nv. ™  prot, daté
0052019, léshuar nga AZHT. Pér kété arsve kérioimé vazhdimin e procedurave t¢ regiistrimit
1€ objekteve dhe hufizimin e veprimeve pér pronarét ¢ nuallit né seksionin B, deri 1né realizimin e
kontratis sé shikembimit. Bashlkélidhur lista e objekieve i€ specifikuar pér pronarél e truallit”.

35.  Duke u bazuar ng parashikimin e cituar mé lart, Gjyketa vlergson se, kontratat fillestare 1€
lidhura midis pronaréve te truallit dhe subjekiit ndértues do té duheshin 1€ pasqyroheshin né t8
giitha pasurité g€ i p&kasin vol. =  Katundi ZK " | moqgenése nuk kang

12



pasur t8 individuslizuara njésitd konkrete pér pronarét. NE rastin konkret, n€ aktet ¢ paragitura
rezultol q& nuk jané pasqyruar sikurse péreakion udhgzimi.

36.  Pavargsisht manggsive n# i€ dhénat si mé sip8r, u provua se pér disa pasuri jané [€shuar
Certifikatat e Prongsisg, t# nénshkruara nga ana e drejtuesit shistasi = dhe jang kryer
transaksione me t8 treté konkretisht: Kontrata shitblesie Nr. ™ Repdhe Nr. ™ Kol dat&
**,08.2019 pér pasuring nr. - cvol. ==, fg. ™, ZK ™ | Kontraté shitblerje
Nr. ** RepdheNr. ™ Kol, datg “* 08.2019, pér pasuriné nr. s ,vol ™
fq =~ ZK " Kontrata shitbletje Nr "= Rep dhe Nr, ™ Kol, daté ** 08.2019 pér
pasuring nr. =5 yvol, ==, fg. ™ , ZK ++ , Kontrats shitblerje Nr. ** Repdhe
Nr = Kol, dat& ™ 09.2019 pér pasuring nr. ,vol.*™ fg = ZK
Kontratd shitblerje Nr “* Rep dhe Nr. ™ Kol, dat8 ™ 092019 pé&r pasuring€ nr.

. vol™ fg. = ZK ™ Kontratg shitblerje Ne. ** Rep dhe Nr.
Kol, daté " 08.2019 pér pasuring nr. , vol. ** fg. = ZK ** e pasuring&
nr “ vol. “* fg. = ZK ™ Kontraté shitbleje Nr. ™ Rep dhe
Nr. ™ Kol, datg ** 09.2019 pér pasuring nr. - cvol, ™ fg. ™t ZK

Kontraté shitblerje nr. ** Rep dhe Nr. ™ Kol daté ™ 082019 pér pasuripé
nr. yvol. ™ fg.*, ZK ** Kontrat€ shitblerje rr, Rep dhe nr.
Kol, date ™ 08.2019 pér pasuring nr. ,vol ™ fq. ** ZK ™ | Koniraté pér
shitie me rezervé Nr ™ Rep dhe nr. =+ Kol, datd ™ 082019 pér pasuring
mr. vol. =, fq."" ZK 7

37.  Giykata omon se personi nén hetim sht# subjeldt i posag8m pasi ka qeng n€ ushtrimin e
njé detyre shtetérore, ka mbushur moshé&n pér pérgjegjési penale dhe &shi2 i pérgjegjshEm.
Ndérsa né lidhje me anén subjektive, ka njé dyshim t& arsyeshém, 2 vepra penale (€ jeté kryer
me dashje dhe q& mund 1€ kené ardhur pasofa né dém & personave fizike apo juridike, kryesisht
te pronarét e truallit, por edhe tek ndértuesi. S& pari pasi u provua se pér k8o pasurl 1€
palugjtshme kan$ nisur transaksionet midis shogérisé “ ™ * sh.pk dhe & tretéve, pa u
individualizuar m& paré pjesa takuese e pronargve t€ fruallit. S€ dyti, u provoa se shoqéria
tregtare “ " ¥ sh.pk kishte kryer aplikimin  dhe pages8n pér t€ giitha shérbimer: Karield
Pasurie, Certifikata e Pronésisé dhe Harl& Treguese, por ndérkoh& nuk ¢ ka pérfituar atd 1€ ploté.

38.  Gjvkata, pér sa i pérket pretendimeve t€ personit nén hetim, n€ lidhje me natyr€n e
pérgjegi€siss né rastin konkret apo rrethanave té ndryshme q& mund € jeté penguar n& ushtrimin
e detyrds sé ij si, mungesa e kohés fizike, praktika voluminoze, periudha e pushimeve, ape
problemeve teknike, vleréson se kéto pretendime nuk perbgjng shkak pér t€ justifikuar kryerjen e
detyrgs n& kundérshtim me ligjin. Sikurse vieréson se gjithsesi kéto pretendime do ti nénshirohen
procesit t8 provueshrodrisé ng nje faz€ me t€ vonshme 1€ procedimit. Kjo pasi sikurse u theksua
edhe mé larl, nd caktimin e masave t& sigurimit personal, mjafton dyshimi i arsyeshém se
personi ka kryer vepér penale dhe jo bindja périej gdo dyshimi 8 arsyeshém.

39.  Nea rrethanat e faktit, Gjykata vieréson se nuk ekziston ndonjé shkak padénueshmére,
shuarje t& veprss penale apo dénimit, si¢ jené mbrojtja e nevojshme, nevoja ekstreme, ushirimi i
njé t& drejté, falja, amnistia etj. Prandaj n& kuptim 1€ ligjit Gjykata e konsideron edhe k&€ kusht
t& plotésuar.
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29 40, Gjykata, p&rve¢ ekzistencés sé kushteve t& pérgjithshme duhet € verifikojé nése 3k.ziston-

dhe nj& nga kushtet ¢ veganta (& parashikuara nga neni 228/3 { Kodit t€ Procedurgs Penale, q
jang:
a) ekzistenca e shkaqgeve {2 réndésishme q8 veng né rrezik marrien ose vertetésing e provés,
bazuar né rrethana fakti q# duhet t& tregohen pdsa‘ﬁ’é?&ggég arsyetimin e vendimit;
b) largimi i t& pandehurit, ose rreziku gé ai & largohet;
c) rreziku q& i pandehuri p8r shkak t& rrethanave t8 faktit dhe t& personalitetit 1 tij, mund t8
kryej& krime t& rénda ose t& t& nj&jtit lloj me até pér t& cilin procedohet.

41. N& mbéshtetje (& sa mé sipér, gjykata n6 rastin konkret konstaton se caktimi i masgs sé
sigurimit ndaj shtetasit "™ &sht€ i nevojsh&m pasi ekziston kushti i parashikuar ng
pikén 3 gérma “a” dhe “b” e Kodit 18 Procedurss Penale. N& k&t& menyrg, p&r shkak t8 r8ndésise
1€ veprés penale dhe sanksionit g€ parashikon K.Penal pér veprén penale “Shpérdorim i
detyrss”, neni 248, burgiwt, vepér pér i€ cilén shistasi =™ dyshohet se e
ka kryer, gmohet se ckzistojn€ nevoja t& rénd¥sishme sigurimi pér vendosjen € nj& mase sigurimi
past ekziston rreziku q& i dyshuari t8 largohet pér tju shimangur hetimit. N& vijim Gjykata ¢gmon
se, meqengse ushtrimi i detyrSs sé (& dyshuarit ka Jidhje me veprimel ose mosveprimet e tij si
subjekt i posacém i veprSs penale g€ parashikon neni 248 i IC.Penal, ka njé rrezik real dhe
nevojé pér margjen € njé mase procedurale pér & shmangur mundésing & ka personi nen hetim

o pér t& ndérhyré ng procesin e & provuarit népérmiet manipulimit {8 provave
shkresore apo ndikimit n€ personat q& mund & ken# dijeni p&r veprén penale, duke vierssuar se
hetimet p&r k&t procedim penal jans ng fazs fillestare.

42, Si pErfundim, duke qené se plotssohen né ményré kumulative kushtet e pérgjithshme dhe
dy nga kushtet e veganta, Gjykata vieréson se ekZistojné kondilat e nevojshme pér caktimin e njé
mase sigurimi me karakter shiréngues, ndaj personit nén hetim. Pér cakfimin e késaj mase,
bazuar n€ nenin 229 i€ R_Pr.Penale Gjykata merr parasysh nevojat e sigurimit n rastin konkret,
réndésin€ e fakiit, rrezikshméring e vepréés penale dhe mrezikshméring e personit nen hetim,
sanksionin g& parashikohet nga ligji p&r veprén penale konkrets.

43.  Vepra penale pér 8 cilén dyshohet personi n&n hetim, paraqet rrezikshméri € theksuar
shoqérore pasi cenon mart&dhénie juridike t& rénddsishme 18 mbrojtura posacérisht nga ligji
penal. Rrezikshméria e personit nén hetim shihet kryesisht n& raport me rezikshmé#ring e vepras, -
par edhe me persenalitetin e tij. MédyTa e mﬁ 125-5€ vepres penale, fakti g2 ende akiualisht
rezulton € personi nén hetim mban qéndriny’mohues hdaj veprés penale, jané elemente qé

vértetojn€ rrezikshméring ¢ personit nén hetirh "1 arresfuar paraqet nj& rrezikshmér 8
till¢ shoq€roresa ¢do mase fjetér sigurie do 18 ishte & papdrshtatshme dhe duhet 8 vijoje masae
“Arrestit n& burg”. Pé#r t8 dyshuarin it pér shkak & veprés penale pér {2 cilén

dyshohet ekziston njé rrezik i mundshém q& ai (& largohet, apo t8 nd&rhyj& n& manipulimin e
provave shkresore, t& ndikejé né persona q& mund 18 ken€ dijeni p&r k&t8 vepér penale, nisur
edhe nga cilésia e tij si Drejtor i Agjencisé Shtetérore t& Kadastrs, Durrés.

44.  Gjykata e gjen pretendimin e mbrojtjes 8 personit nén hetim, se ndaj tif duhet i@
revokohet masa e_sigurimit e caktuar, si jo t& bazuar né ligj dhe prova. Kjo pasi nga momenti i

caktimit t& masés deri n€ verifikimin e saj ka kaluar njé kohé relativisht e ulét dhe nuk ka asnjé
ndryshim t& kushteve dhe kritereve apo rrethanave q& jan€ marrf parasysh nga givkata pér




caktimin & masés s& sigurimit “Arrest n€ burg”, Si¢ u arsyetua gdhe mé sipsr, kjo masé &shtd
tér8gisht né pérputhje me r@ndésing e faktit, rrezikshméring e veprés dhe autorit, marzhin e
deénimit gé parashikohet nga ligji p&r veprtn penale pér (8 cilén dyshohet i arrestuari. Ng
rrethanat konkrete pér arsyet g8 u ci g sipér, vetém kjo masé & permbush m# s€ miri
nevojat e sigurimit. : '

45. Sa mé sipér Gjykata vleréson se kégkesa e prokurorisg Bshié naené-ligi dhe né
prova dhe si e tillé duhet t& pranohet, duke 1T cakitar m TRuTmil = 2
parashikuar nga peni 238 i KOP1: aj personit nén hetim i dyshuar pér

kryetjen e veprés penale “Shpérdorimi i detyr¥s”, parashikuar nga neni 248 i Kodit Penal.

PERKETO ARSYE
Gjykata né bazé (€ neneve 238 dhe 245 2 Kodit té Procedurss Penale,

VENDOS]

1. Verifikimin dhe ko :
shirgnguese g5t né burg” dhéné me vendimin penal Nr.
Gijykatgs sé Rrethit Gjyqgsor Durres, ndaj personit nén hetim ™™ .

7. Personi nén hefim— - -mbetet_me masé shtrénguese “Arrest né burg”,
parashikuar nga neni 238 1 Kodit Procedurés Penale.

3. Nj& kopje e ketij vendimi i dérgohet Prokurorisé prant Gjykatés sé Shkallés s& Pard
Durrés pér veprim. :

4. Kundgr kétij vendimi mund t€ béhet ankim ng Gjykatén ¢ Apelit Durés brenda 5 dit€ve
nga e nesérmja e shpalljes s& tij,

U shpall né Durrés sot mé afe 04 Tetor 2019.
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 REPUBLIKA E SHQIPERISE
GIYKATA E RRETHIT GIJYQESOR DURRES

Nr. Regjistrit Themeltar Daté Regjistrimi 30.09.2019
Nr. Vendimi ™ Daté Vendimi 01.10.2019

. ' VYENDIM

“PER CAKTIMIN MASES Si SIGURIMI”
Gjykata e Rrethit Gjyqésor Dunés e pérbérs nga:

GJYQTARE:
Sot mé dat€ 01.10.2019, i dha fund shqyrtimit gjygésor, n& dhomé kashillimi, t& kérkesss qé i
pérket; : - :
KBERKUES: Prokuroria pran? Gjykatés s¢ Shkallés sé Parg Durrés,
- pérfagdsuar nga Prokuror ~ * ;
KUNDER: i biri i " dhe " datélindja
' ** 04.1983, lindur dhe banues ng Tirang, Lagie s ™™ *, Pallati
Shk. ™ Ap. ™, me kombési e shietési shqiptare, me arsim 8
lartg, me gjendje civile i martuar, me giendie gjyqssore i padénuar.
DYSHUAR: Pér kryerjen e veprés penale “.S_ﬁpém’;:r.fm i detyrés”, parashikuar
nga neni 248 i K. Penal. .
OBJEKTL: Caktimin e masgs s& sigur.in::it personal shtréngues “Arresti ne
barg"” .
BAZA LIGIORE: Nenet 228, 229, 230, 232, 238, 244 t& K Pr.Penale.

Givkata, pasi mori ng shqyrtim kérkesén e Prokuroriss prang Gjykat8s s& Shkallés s Parg

Durtés, si dhe provat bashkélidhur,
VEREN:

I. Rrethanat e faktit dhe Procedura.

1. Prokuroria prang Gjykatés s& Shkallés s8 Paré Durrés ka paraqitur prané késaj gjykate

Kerkesén pEr “Caktimin e masés sé sigurimit shiréngues “Arresti 1 ; Kaar-nga
petietbbledeinion

— —




aee W

weni 238 i K. Pr.Penale, ndaj shtetasit - i dyshuar pér kryerjen e vepx%s pena]e;

“Shpérdorimi i detyrés”, parashikuar nga neni 248 i Kodit Penal. =7

"L

2. Gjykata pérpara shqyrtimit 1€ bezueshmgrisé né lig] dhe prova # kérkesés penale,
analizoi kryesisht juridiksionin dhe kompetencén e saj né gjykimin e késaj ¢tshije. N& bazg t&
neneve 3/2, 69, 74 dhe 76 t& Kodit t& Procedurés Penale (K.Pr.P), gjykata ¢roon se ¢Eshtja objekt
gjykimi bén pjesé né juridiksionin gjyqésor dhe éshté né kompetencén [éndore dhe tok&sore @&
saj.

BiciNga studind | ahieve t¢ procedimit pendl rezulton se, mbi bazéy e infeunacivueve (&
marra né rrugé operative &shté marcé dijeni se né Agjencing Shtetérore t& Kadastrés Durrés ishte
bére regjistrimi fillestar i nj& numri € konsiderueshm t€ pasurive (€ palugjtshme, ng favor t&
subjektit investitor “ ~ * shpk, n& volumet ¢ regjistrimit me numér 18 Kawndit

. Zona Kadastrale *— , n& kundérshtim me ligjin.

4. Nga kgytja dbe sekuestrimi i dokumentacionit né A.Sh.K-n& DurrEs, ka rezultuar se
ckzistojné dy kontrata sipgrinanjeje nd kétd praktiks regjistrimi: Kontratz e SipSrmarijes nr.
“ Repdhenr. ** Kol, daté ~ .05.2007 e hartuar pérpara noteres publike ™" dhe
Kontrata ¢ Sipérmarrjes me nr. " Rep dhenr. ™" Kol, daté ™" 05.2010 e hartuar p&rpara
naterit publik =~ lidhur midis subjektit ndértues ™ sh.p.k dhe pronarSve & truallit.

5. Ngasekuestiimi i tre volumeve me numra 18 katundit rezultod
se t& gjitha shénimet e béra pér regjistrimin fillestar t& kétyre pasurive nuk jang t& nénshkruara
nga Spaclahsn jurist & ka pérpiluar prakiikén, madje n& shumé fleté nuk rezalton i shénuar
emri 1 juristit g€ e ka b#ré pérpunimin e prakiikes. Esht€ konstatuar gjithashtu sc nga ana e
drejtuesit 1 institucionit nuk &sht& béré adnshkrimi dhe vulosja e regjistrit fizik.

6. Nga verifikimi né dokumentacionin e paraqitur pér regjistrim fillestar t& késaj praktike
rezulton se mungojné kontvatat e sip8imarrjes me pjesét takuese {8 individualizuara 1€ pronaréve
t& truallit, mbi bazén e & cilave do t& mund (8 béhej kufizimi i sakté i njésive n& favor € tyre. Si
mrjedhojé, referuar dispozitave ligjore té Ligfit pér Kadastrén, duhsj {8 ishte bére dhe pasqyruar
kufizimi i & gjitha pasurive (€ regjistruara né pronési shogérisé © " sh.p.k, kufizim q& nuk
€3hte pasqyruar.

7.  Nga dogja q&é &shté marré me cilésing e provés dokument rezulton se personi g€ ka
bérg aplikimin n& favor t& shogérisé, nuk ka paragitur akt perfagésimi ose tagér 1€ dhéné nga
shogéria pér kryerjen e kétyre aplikimeve.

8. Nderkohs, pavarésisht mangésive 1€ konstatuara né prakiikén pér tegjlstrimin fillestar
& pasunve t& palugjtshme, mbi bazén e aplikimeve t& ndryshme nga personi juridik * ™ "
sh.p.k jané léshuar certifikatat e prongsisé dhe jané kryer transaksione me persona & tretg, ku
nga provat e paragitura u evidenfua se edhe n€ kartelat e pasurwe pér t& cilat jané |&shuar
certifikata e prongsisé nuk j&l‘lé shénuar kufizimet pérkaigse, sipas kontratave gié _]ane lidhur me
pronarét e truallit. kusht ky i k&rknar shprehimisht nga Ligji Pér Kadastrén.

......... e e whn

a, Nga pyetja e shtetasve R ‘ ' e
T rezulion se nuk ka shénime né sistemin ¢ 18 dhénave 1PS (s:steml elektrnmk) se
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jo pmk:hke gsht# pésfunduar sikurse dhe nga ana e subjekteve q& u &shié caktuar kjo detyré
S?puk ka asnj€ dokument t€ shkruar, g2 t& provojé se regjistrimi i prakiikés éshté kryer plotésisht.

10. Rezulton se kjo praktiké &shts pérpunuar nga shtetasia e cila nulee kishte

t€ drejtén g 1€ merrte pérsipér pérpunimin e prakiikés s& nj@ regjistrimi fillestar, pasi ajo ishte

me detyrén e pergjegjéses s& sektorit juridik dhe bashkéqeverisjes ngé kéts zyré. Shtetasja

' i ka deklaruar se pér arsye ngarkese nuk kishie amitur g& € b&nte plotésimin e

saktg (€ regjistrimit fillestar & Hasurwe t# krijuara nga kontratat e sipérmartjes, né emér i€

subjektit investitor ndértues ¥ sh.pk. Sipas saj, plotSsimin ¢ sakté dhe pérfundimtar &

regjistrit e kishie 1€ng& gé ta bénte né fundjave, nE datat 21 dhe 22 Shtator. M2 tej ajo ka

deklaruar se certifikatat ¢ para né favor t€ subjektit ndértues, né bazé & s¢ cilave ishin béré

transaksione me t€ tretét, ishin léshuar nga juristér e tjeré q& kané punuar mé pas me kéto
pasuri, duke gené se kjo shistase nuk kishte akses né& sisternin IPS.

wew aen

11. Shtetasi pérfaq¥sues i subjekiit ndértues ™  ? ship.k, n& Procesverbalin
e pyeges si person g& tregon rrethana & hetimif, ka deklaruar se ai nuk ishte pajisur me kartelat
& pasurive, pavarésisht se 2i kishte kryer aphkzmm dhe pagesén pér & gjitha shérbimst: Kartelg
Pasurie. Certifikata e Pronksisé dhe JHart€ Treguese, pér disa pasuri. Sipas deklarimit 8 tij,
shoqéria ka paragitur deklaraté dhe kérkess pér vend{}SJan ¢ kufizimeve nd lidhje me pasurité e
individualizuara t& pronaréve, duke gend n# procesin e pérfundimit t8 kontratave t& shkémbimit
me pronarét e truallii.

12. Ka rezultuar se Drejmesi i A.'enci g Shtetﬁrora te Kadast:rcs Durrés nuk. ica nénshkruar
mé sipér, u pruvua se per disa pasuri jang [gshuar Ceiﬁﬁfaﬁt ¢ Pro esxﬁ&_ et nénshhmra nga
ana e drejtuesit shtetasi ™ dhe jan€ kryer transaksjone e té treté,

13, Ng kushtet kur prej shtetasit T nuk jaag kryer verifikimet e domosdoshme &
giith® praktikés s& ndjekur, né kushtet kur pér disa pasuri jan€ [SShuar CErtiTikarat  Pronesisé né
kundérshtim me Ligjin 111/2018 “Pér Kadastrén” dhe aktet nénligjore, Prokuroria prané

Giykatés sé Shkallés s¢ Paré Dumds i &shté drejtuar k8saj giykate me kérkesén me objekiin se
sip&reituar,

1. Analiza juridike.
a. Lidhuyr me caktimin ¢ masés sé sigurimit

14.  Ligjvenési ka parashikuar se masat e sigurimit personal g8 kufizojné t& drejtat dhe lirité e
personit ndaj t€ cilit zhviliohet procedimi penal, mund € caktohen veiem kur ekzistojné dhe
plovohen kushtet dhe kriterst e pércaktuara me ligj. Kéto kushte dhe kritere, & shpallura né
nenin 5 t&¢ KEDNI, jané materalizuar edhe né nenin 27 € Kushtetutés s& Republikss sé
Shqiperist. Késhtu, n€ nenin 27 & Kushtetutés, njé ndér rastet se kur liria e personit mund &
kufizohet, parashikohet edhe rasti kur ka dyshime t& arsyeshime se ka kryer njé vepér penale ose
pér t& parandaluar kryerjen prej tij t& veprave penale penale ose largimin e tij pas kryerjes s& saj,
t& -materializuara edhe né ligjiin procedurial penal, konkrstisht n& nenin 228 dhe 229 t&
K.Pr.Penale pér masat e sigurimit n& pérgjithési dbe n& veganti né nenin 230/1 pér masén e
sigarimit personal “Arrest n€ burg”. Késhtu ng& pikén 1 dhe 2 t8 nenit 228 & K.Pr.Penale,




sanksionohen kushtet e pérgjithshme q& dithet 1€ mbajé parasysh givkata n€ caktimin e masés
s& sigurimit dhe & cilén jang:

15.  Dyshimi i arsyeshém i baguar né prova, ose elementi provues. Dyshimi i arsyeshém i
bazuar né prove &shté kushti m& i réndésishém q& vlerésohet, pasi askush nuk mund t'i
nénshirohet masave t& sigurimit personal n& qoft® se né ngarkim té tij nuk ekziston njé dyshim i
arsyeshém i bazuar n& prova. Kuptimi juridik procedursl { kushtit t& dyshimit t€ arsyesh&m ka
gjetur trajtim gjergsisht ng Jurisprudencén e GJEDNI. Késhtu, pér her€ t€ par€, né ¢Eshtjen Fox,
Cambell dhe Hartley kundér Mbretéris# s& Bashkuar ét. 30.08.1990, GJEDNJ shprehet pér
dyshimin e arsyeshém duke pércaktuar se element t& domosdosh&m t& tij jané ndershmeéria dhe
“pona fides”. Pasja e njé dyshimi té arsyeshém presupozon, ekzisfencén e fakieve ose
informacionit, qé bind njé vézhgues objektiv, qé personi né fjalé mund 1é ket kryer njé vepér.
NEg géshtjen Murray kundér Mbretérisé sé Bashkuar, dt. 28.10.1994, kjo Gjykat8 theksoi se ajo
& nénkuptohej me dyskim i arsyeshém varej nga rrethanat e njé céshtje t€ vecantg dhe nuk mund
1& gjykohe; sipas standardeve & njéjta

16.  Dyshimi i arsyeshém i bazuar né prova sipas pikés 1 € nenit 228 t& Kedit t& Procedurés
Penale, nénkupton q8 behet fjalé pér ekzistencén e atyre elementéve t miaftuesh&m juridike dhe
12 rrethanave t8 fakiit g€ i krijojn€ bindje gjykat€s né drejtim (€ mundésisé qé jo vet€m se vepra
penale Esht® kryer por dhe 02 drejtim (& mundesist se kjo veper penale &hi€ kryer nga personi
ndaj 8 cilit do t& vendoset masa e sigurimit, q# do t& thot# se kérkohet detyrimisht pérgjegjésia e
personit q& akuzohet. Pra, Gjykata thekson se dyshimi kensiderohiet i arsyesh¥m nése bazohet né
fakte dhe n@ informaciong € cilén krijojng bindjen se ﬂkzastan njg lidhje objektwe midis personit
i ] dyshuar dhe veprave penale p&r 8 cilén ai akuzohet'.

17.  Dyshimi i arsyeshém né aplikimin e njé mase sigurimi duhet t& mb#shtetet n€ ato prova,
qé duhet t& jeng i€ tilla, & né até gjendje né € cilén ato ndodhen, prej tyre mund t& nxirren
pérfundime se ndaj t& hetuarit ekziston njé shkailé e arsyeshme mundésie fajésie pér keyerjen e
veprave penale n& ngarkim t& tij, por se kjo shkallé dyshimi nuk duhet t& jeté ezauruese
(Vendirmi Unifikues nr. 7, daté 14,10.3011 i Kolegjeve t¢ Bashkuara té Gjykatés s¢ Larts). Né
faztin e caktimit t& masés sé sigurimit natyrisht g€ nuk mund 18 pretendohet se ka prova € plota
q& t8 mund £ vErietojng akuzén, por duhet € ketd aq prova sa € krijojn€ bazén e nevojshmgrisé
pér caktimin & masés s& sigurimit.

18. E¥zistenca e veprave penale. Pérveg dyshimit 18 arsyesh&m givkata duhet 13 konstatojé
nése ekzistojné dhe dy kushtet e tjera t& pérgjithshme. Kushti i dyie éshté ekzistenca e veprave
penale ku kerkohet q¥ fakii t& jet€ parashikuar nga ligji si vepér penale, apo veprza penale 1€ mos
jeté shuar pér shkak parashkrimi t& ndjekjes penale, ose p&r shkak t& shfuqizimit € dispozitave
penale, apo t& mos jeté amnistuar, ose dénimi mos {& jeté shuar.

19.  Ekzisienca e kushieve té dénueshmérisé sipas sé drejiés penale. Kushti i tret€ |
pérgjithshém #shié ekzistenca e shkaqeve t& denueshmérisé s¢ personit ndaj t& cilit caktohet
masa e sigurimit. Nuk mund t& caktohet masé sigurimi ndaj njé personi g& nuk mund € merret si
i pandehur, ose nuk mund t& dénohet si p.sh. personi g8 nuk ka mbushur moshén pér pérzjegjssi

} Shika Vendimin Nr, 72, date 18.05.2011 t& Kolegiit Penal t8 Gjykatés <& Laris,




mbrojtjes s€ nevojshme apo nevojés ekstreme, heqjes dorg nga kryerja e veprave penale penale,
- apo kur veprimi &shté béré gjaté kryerjes s& nj& detyré apo gjaté ushtrimit (& njé t& drejte &
ligishme,

20.  Kéto tre kushte duhet & ekzistojné ne ményré kumulative, pasi né qofté se mungoen njéri
prej tyre at€her gjykata nuk mund t€ caktojé masé sigurimi ndaj personit. Duke i ballafaguar
keéto kushie me faktet & ¢éshtjes konkrete, Gjykata thekson p#r rastin konkret se: Ekziston
dyshimi i arsyeshém i bazuar né preva se shtetasi e, mund t8 ket kryer veprEn
penale “Shpérdorimi i detyrés”, parashikuar nga neni 248 i Kodit Penal. Ky dyshim rezultoi i
provuar nga administrimi { provave té paragitura nga organi i prokurorisé dhe konkretisht;
Proces-verbal pér sekuestrimin e sendeve, daté 20.09.2019; Procesverbal pér kqgyrjen daté
20,09.2019, Procesverbal pér kéqyrjen dhe marrjen e dokumenteve daté 20.09.2019,
Procesverbal i pyefjes s& personit q& ka dijeni pér rrethana 1€ hetimit N
Procesverbal i pyeties sé personit g€ ka dijeni pér rrethana t8 hetimit ™", Procesverbal

i pyeties s& personit g€ ka dijeni pér rrethana & hetimit =~ . Procesverbal i pyetjes s&
personit q¢ ka dijeni p&r rrethana 1€ hetimit i _, Procesverbal i pyetjes s&
personit & ka dijeni pér rrethana t& hetimit wem _ _Procesverbal i pyetjes s& personit g&
ka dijeni pér rrethana t& hetimit ", Procesverbal i pyetjes sé personit q& ka dijeni

pér rrethana t€ hetimit "™ Procesverbal i pyeties s€ personit gé ka dijeni pér rrethana
t€ hetimit

21, Sa siptr, Gjykata, duke pasur parasysh analizén juridike mbi shkallén se deri ku gjykata

mund € analizojé ekzistencén e dyshimit & arsyeshém né rastin e caktimit 18 masave &
sigurimit, si rijedhoj€ edhe t& provave, thekson se né rastin konkret kéto prova jan® té tilla g8
béjng t& duket e mundshme ekzistenca e veprés penale pér t& cilén dyshohet shtetasi ™"

si dhe pérgjegjésia e tij me k&t& vepér penale. Pra, prej provave t€ sipérpérmendura, trajtuar
pérmbajtja e tyre edhe n& paragrafin mbi faktet e géshtjes, mund t& nxirren pérfundime sc ndaj t8
hetuarit ekziston njé shkallé e arsyeshme mundésie fajésie pér kryerjen e veprés penale né
ngarkim € tij, duke theksuar se ky dyshim né k8t8 fazg nuk kérkohet dhe nuk mund t& jets
kurrsesi ezaurues, N& kété aspekt, baza kryesore éshté dyshimi i arsyeshém i bazuar ng prova pér
ekzistencn e vepres penale, me t& gjithé elementét e saj pra, ekzistenca e fakteve kriminale pa t&
cilét, nuk mund & diskutohet pér caktim mase sigurimi.

22, Gjithashtu gjykata konstaten faktin se vepra penale pér {5 cilén dyshohet ‘shtetasi

.nuk rezulton t€ jen€ shuar pér shkak & parashkrimit t8 ndjekjes penale dhe nuk rezulton g
Kjo veper t€ jeté shfuqizuar apo (& jet€ amnistuar. N& kéto kushte plotésohet edhe kushti i dyté af
i ekzistencés sé veprés penale.

23.  Né véshtrim 1€ kushtit € fretf, gjykata thekson se muk ekzistojné shkaqe pér & cilat ky
shtetas nuk mund 8 merret n& pérgjegjési penale, pasi i ka mbushur moshén pér pérgjegijssi
penale, n& rastin konkret 14 vjeg pasi vepra penale p&r t& cilén ai dyshohet se ka kryer &shté krim
(rezulfon se ai éshié i datélindjes 1983). Loy '

24, Gjithashtu nuk rezultoi q@ shtetasi ™" 18 jet8 i papérgiegjshém pér shkak t&

giendjes st tij mendore. Po ashtu, giykata konstaton se nuk ndodhemi né rastin konkret as para
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mbrojtjes sé nevojshme apo nevojés ekstreme, hegjes doré nga kryerja e veprave penale, apo se
veprimi &sht€ bér€ gjats kryerjes s€ nj€ detyr€ apo gjat€ ushirimit t& njé 1€ drejte t& ligishme.

25.  Gjykata, thekson se ekzistenca e dyshimit t& arsyesh&m bazuar né prova, né ngarkim té s&
dyshuarit ™" gshté vetém kushti fillestar, paraprak pér zbatimin e masgs s sigurimit.
Ky kusht nuk pérjashton, pérkundrazi, nénkupton se duhet t& vértetohet né vijim, qofié edhe njéri
nga kushtet dhe kriteret e tjera ligjore mbi nevojat e sigurimit dhe p&r pErshtatshméring e masés
konkrete & sigurimit me t€ cilén kufizobet liria & (& hetuarit.

26.  Késhtu, Gjykata, pérveg ekzistencgs s& kushteve t& pérgjithshme duhet t& verifiko]& nése
ekziston dhe nj& nga kushtst e vegania t& parashikuava nga neni 228/3 i Kodit t8 Procedurés
Penale, qé jand:

a) ekzistenca e shkageve t& réndgsishme g8 véné né rrezik martjen ose vertetésing e provés,
bazuar né rrethana fakti q& duhet 8 regohen posacgrisht ng arsyetimin e vendimit;

b) largimi i t& pandehurit, ose rreziku gg ai té largohet;

c) rreziku q€ i pandehuri pér shkek € rrethanave t& faktit dhe t& personalitetit t€ tij, mund & .

kryej€ krime t8 rénda ose t& t& nj&ijtit lloj me até pér 1@ cilin procedohet.

27.  Paraprakisht, Gjykata, thekson se kushtet e sip&rcituara pér caktimin e masés s& sigurimit
jang alternative dhe jo kumulative. Nése né gjykim vertetohet njéri prej tyre, gjykata nuk ka
detyrim t8 hetojé dhe vértetoje edhe ekzistencén apo mos ekzistencén e kushieve dhe kritereve &
tjera q€ sipas ligjit justifikojné ose jo caktimin e mas8s s€ sigurimit dhe kufizimin e lirisg s& 1€
hetoaril. ;

28. N& mbéshtetie t&8 sa mé sip&r, gjykata ng rastin konkzet konstaton se caktimi i masgs s
sigurimit ndaj shtetasit "™ &shtg i nevojsh8m pasi ekziston kushti i parashikuar ng
pikén 3 gérma “a” dhe “b” e Kodit t& Procedurés Penale. N& kété mé&nyré, pér shkak t& réndésisé
12 veprés penale dhe sanksionit q& parashikon K.Penal pér veprén penale “Shpérdorim i
detyrés”, neni 248, burgim deri n& 7 vjet, vepér pér té cilén shtetasi ™™  dyshohetss e
ka kryer, gmohet se ekzistojng nevoja t€ réndésishme sigurimi pér vendosjen e njé mase sigurimi
pasi ekziston rreziku q i dyshuari t8 largohet p#r tju shmangur hetimit. Né vijim Gjykata gmon
se, megendse ushirimi i detyrés sé t&€ dyshuarit ka lidhje me veprimet ose mosveprimet & tij si
subjekt i posagEm i veprés penale g parashikon neni 248 1 K.Pensl, ka njé rrezik veal dhe
nevajé pér martjen & njé mase procedurale pér t& shmangur mundgsing g€ ka personi nén hetim

B b pér t& ndérhyr né procesin e 8 provuarit népérmjet manipulimit t& provave
shkresore apo ndikimit né personat q€ mund € ken& dijeni pér veprén penale, duke vlerésuar se
hetimet per két€ procedim penal jané ng faz& fillestare,

b. Lidfur me caktimin e lgjit té masés sé sigurinit.

29. P& caktimin e masave t& sigurimit, gjykats, pérveg ekzistencés s&€ kushteve t&
pérgjithshme dhe t& veganta, duhet 1€ respektojé dhe keiteret e parashikuara nga nenst 229-230
18 K.Pr.Penale. N2 pikén 1 dhe 2 t& penit 229 1€ Kodit t& Procedurgs Penale parashikohet se: “J.
Ne caktimin e masave £ sigurimit giykata mban parasysh pérshtatshmériné e secilés prej tyre me
shkallén e nevojave té sigwrimit gé duhen marré ré rastin konlwet. 2. Cdo masé duliet (€ jeté né
raport me réndésiné e faktit dhe me sanksionin gé parashikohet pér veprén penale konkrete.
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ahen parasysh edhe vazhdimésia, pérséritia, si dhe rrethanat lehtésuese dhe rénduese té
parashikuara nga Kedi Penal "

30.  Ndersa né nenin 230/1 8 Kodit 12 Procedurgs Penale ligivénési ka parashikuar kriteret e
veganta pér caktimin e masgs s& arrestit ni burg. Konkretisht né paragrafin e paré & késaj
dispozite parashikchet se: “drprestf #né burg mund 1 vendoset vetém kur ¢do masé letdr éshié e

papérshtatshme pér shkak (8 prezikshmérisé s8 vecanté # veprave penale dhe 12 pandeluiit”.

31.  Kriteret & parashikuara nga neni 229 i Kodit {& Procedurgs Penale, edhe pse i japin
giykatés diskrecion t& gjerg pér & vendosur, qartazi synojng proporcionalitetin, pérshtatshmaring
specifike (€ lojit 18 mas#s s& sigurimit 18 caktuar me vets nevojat & sigurimit p&r até rast konkret,
Nése nuk ka shkage gé e pérjashtojné autorin nga pérgjegjésia penale, kéto kritere imponajné
detyrimin e gjykatés pér t§ bazuar vendimin, nga njéra ang, ng dyshime t& arsyeshme bazuar né
prova mbi kayerjen e veprave penale penale prej tij dhe nga ena tjetér, né prova g& pErmbajné ag
elemente 2 mjaftueshém, objektive e subjektive, mbi rrethanat e géshtes, té cilén tregoing se
ekziston giendja e rrezikut dhe shkallsn e rrezilut®. Me qéllim pércalktimin e mas#s s& sigurimit
personal mé t€ pérshtatshme dhe efikase ng pérputhje me faktet e dhéna, Gjykata mban parasysh

Kkriteret e parashikuara nga neni 229 § Kodit t& Procedurés Penale.

32.  Lidhur me masén e arrestit né burg qé ka kérkuar prokurori, Gjykata cmon t& marré
né analizé edhe paragrafin 1 & nenit 230 t& K.Pr.Peale i cili parashikon se “Arresti né burg
mund (€ vendoset vettm kyr ¢do masé tietér éshts e papérshtatshme pér shkak 1 rrezifshmérise
€ veganté té veprave pendle dhe té pandehurir”. —

33.  Gjykata, paraprakisht gjen me vend & theksoje se, kérkesa pér t& vendosur masén mé t&
ashpdr {8 sigurimit personal duhet domosdoshmérisht t& shogérohet nga mj8 analize ligjoro-
faktike e mbéshtetur n& prova dhe argumente bindés, lidhur me personalitetin dhe rrezikshméring
q¢ ky person shfaq né jetén © tij sociale, duke zbatner kirkesén ligiore t€ nenit 230 t&

K_.Pr.Penale’,

34, Lidhur me ruajtien e njé raporti t& drejté midis réndssisé sé faktit dhe sanksionit qé
parashikohet p&r veptén penale konkrete me llojin e masés sé dénimit, Gjykata viergson se mbi
shtetasin o< bie dyshimi se ka kryer veptgn penale t&: “Shpérdorimi i detyrés”
perashikuar nga neni 248 K Penal, pér (& cilsn ligji ka péreaktuar nj& dénim me burgim deri ng
7 vjet. Megjithat8, mezikshméria e vegants ¢ veprave penale duhet t8 analizohet vast pas rasti
duke e ndérthurur edhe me rrezikshméring e & dyshuarit pér kiyerjen e vepres penale, N@ rastin
kankret u artit 1¢ provons) Se Shietasi T arresiuar paraget )€ rrezikshm@r 8 e shogerore sa ¢do
masé tjetér sigurie do & ishte ¢ papérshtatshme dhe duhet vendosur masa e “Arrestit ne burg”.
Pé&r t& dyshuarin o p&r shkak t& veprés penale pé@‘il&dyslmhet ekziston njé

rrezik i mundshém qg ai t€ largohet, apo # ndérhyje né manipulimin € provave shkresore,

* Vendimi Unifikues Ne. 7, daté 14.10.2011 i Kolegjeve t6 Bashluara t6 Glykates s& Larie.

* Referuar prakikes gjygésore 18 Kolegjlt Penal 2 Gjykai#s st Larts: Vendim nr. 244, daté 04.11.2009, véndim
nr.164, dats 01.07.2009, vendim nr. 139, datg 03.06.2008, vendim nr.2, dat&10.02.2010; vendim nr3, datg
17.02.2010. .



té ndikojé né persona gé mund fé kené dijeni pér kété vepér penale, nisur edhie nga cilésia
e tij si Drejtor | Agjencisé Shtetérore t& Kadastrés, Durrés. Gjykata, gjen me vend té theksojg
se, masa e sigurimil persongl nuk éshté dénim penal, & 1€ pérdoret si masé ndéshkimore, por
ajp verdoset kur ekzistofné 1€ giitha elementét objektivé dhe subjektivé té parashikuar nga nenet
228/1/2/3 germat “a”, "b", “e", nenet 229/1/2 ¢ 230/1 t2 K.Pr.Penale.

PER KIiTO ARSYE
Gjpkata né bazé té neneve 112, 228, 229, 238 dhe 244 té Kodit té Procedurés Penale,
| VENDOSI

1. Caktimin e masés s sigurimit personal “Arresti #é burg” parashikuar nga neni 238 i
K.Pr.Penale, ndaj shtetasit ~ ~ -, si person i dyshuar pér kryerjen e veprés penale
"Shpérdorimit té detyrés”, té parashiknar nga neni 248 i Kodit Penal.

Urdhgrohet Prokuroria dhe Policia Gjyqgésore pér zbatimin ¢ kétij vendimi.

Kundér kétij vendimi lejohet ankim brenda 5 dit8ve né Giykatén e Apelit Durrés.

W

U shpall sot, né Durrés mé daté 01 Tetor 2019.

' 3 GIYQTARE




REPUBLIKA E SHQIPERISE
PROKURORIA PRANE GJYKATES SE SHKALLES SE PARE
DURRES
URDHER

PER REGJISTRIMIN E EMRIT PERSONIT QE 1 ATRIBUOHET VEPRA

Né Durrgs. sor mé datén; 30.09.2019,

Ea AN

Ung . Prokuror né Prokuroring & Rrethit Gjyg#sor Durrds, pasi siudiova
aktet e procedimit penal nr:. ™" te vitit 2019,

KONSTATOVA:

Prokuroria e Rrethit Gjygesor Durres mé& datén: 22.09.2017. ka regjisiruar
procedimin penal ne: ™ per vepren penale te “Shperdorimit 12 detyres™. parashikuar nga
neni 248 i K.Penal.

Ky procedim eshte regjistruar_mbi bazen e materialeve (¢ ¢ pam helinwfic___.
referuara nga Drejloria Vendore e Policise Durres. me shkresen ni; *  prol, date:
" 09.2018. te protokolluara me nr: ** prot. date: " .09.2019 ne Prokurorine Prane
Gjyksates se Rrethit Gjyqesor Durres.

Nga keto materiale hetimore rezulton e piovuar se: _

Mbi bazen ¢ informacioneve te maira ne rruge operative. eshie marre dijeni se ne
Zyren e Agjensise Shteterore te Kadastres Durres ishte bere regjistiimi fillestar i nje numri
te konsidetueshen pasuriiij ne favor te sub_iek(ﬂ.‘ investilor ™ shpk. ne volumet ¢
regiistrimit me numer te Katundijt . Zona Kadastrale ™

Keto pasuri rridhnin nga kontraia sipermarrjeje me pronaret e truallit. por nuk ishin
shenuar ne regjisirat e lartepermendur kuhizimet ¢ siperfageve takuese te pronareve e
truallit, nje shkelje kjo sipas parashikimeve ligjore te ligjit per kadasiren, korkratisht nenet
50dhe Sltetij,
: Pavaresisht regjistrimit fillesiar pa u bere percakiimi | pjeseve lakuese. dhe
masnenshkrimi i regjistrave ku beher regjistrin ketyre pasurive nga specialisti jurist. dhe
nga Drejtori | Agjensise Shteterore te Kadastres Durres dhe as nuk eshte vulosur nga ky
institucion, dhe pas regjistrimit fillestar mbi bazen ¢ aplikimeve 1o ndryshime nga shogeria

jane bere transaksione le tjera me persona (e tréle.

Nisur nga sa me siper eshte bere kqyrje dhe sekuestrim dokumentacioni fe Zyrene
A.Sh.K-se Durres, nga ku rezulton se Jane dy kontrata sipermarrieje ne kete praktike
regjistrimi, dhe perkatesisht kontrata e sipermarrjes ne: ** rep dhe nre ™ ko, date:
*#+.05.2007 e hartuar perpara noteres publike
meng v

T . dhe Kontrata e sipermarries
rep dhe nr: kol, date: ™ 05.2010 e hartuar perpara noterit publif e
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Nga sekuestiimi i tre volumeve me numra te katundit ;
rezulton se te gjitha shenimet e bera per vegjistrimin fillestar 1 ketyre pasurive, nuk jane
te nenshkruara nea s;éhciahsﬁjurim qe ka perpiluar praktiken. shtetasja e
madje ne shume fage nuk rezulton | shenuar fare emri i juristit ge e ka bere perpunimin e
praktikes.

Njekohesisht edhe nga ana € Drejtorit re Institweionit nuk eshie bere nenshikin i
regjistrit dhe as vulosja e regjistrit edhe pse kane kaluar dy muaj nga mamenti i pajisjes me
certifikate dhe realzimit te regjistrimit fillestar te pasurive ne emer te shogerise Nderiuese

** Sh.P.K.
Nga pyertja e shietasve R . !
- rezulton se nuk ka shenime e sistemin ¢ te dhenave I.I’.Sikio prakiike
eshte perfunduar dhe njekohesisht nga sna e atyie ge U eshie kaluar kjo detyre _:.'j[j_aisi.si‘.ji't':mii
nuk ka asnje dokument te shkruar.

Nga pikepamija e faktit rezulion se perpunimi i praktikes eshie bere nga zna e
soecislites T qe nuk eshte pjese e sekiorit te perpunimit te praktikave te
regjistrimit. por eshte pergiegjese ne nje sektor tjeter prane A.Sh.K S-se Dusres,

Nea vete dosja ge eshie marre me cilesing e praves dokument rezulton se as person|

qe ka bere aplimin ne favor te shogerise, nuk ka ndonie akt perfagesimi ose tnger (¢ dhene
nga shoqeria per keyerjen e ketyre aplikimeve.

Njekohesisht ne lidhje me kete ceshije veze shtetasja _ & pranon se ka
bere ajo kete prakiike dhe se ngy pikepamja nuk mund te merrie praktike per regjistrim
pasi nuk ishte ne ate sektor dhe nuk e kishie detyre funksionale.

Nga ana tjeter ajo ka deklaruar se per aresye ngarkese nuk kishte armiwr ga te bente
plotesimin e sakte te regjistrimit ku ka bere regjistrimin per here te pare te pasurive le
krijuara nga kontrale ¢ sipermarries ne emer (& STBERT investitor nderes, ™ Shop.K.
dhe plotesimin e sakte dhe perfundimar te regjistrit € kishte lene ge 1a bente ne fundjave.
pranc data 21 dhe 22 shtator, nderkohe qe certifikatat e para ne {avor te subjektit ndertues
ishin leshuar si dhe ishin bere kalime tek e wete nga jurisiet e tjere ge kane punuar me pas
ne fidhje me keto pasuri.

As ne kartelat e pasurive per te cilat eshie nenshkruar certifikatd e pronesise dhe as
he vefe librat & mesiperm ku behet regjistrimi manvalisht nuk ka te shenuar kufizime Le
kontratave te pasurise me pronaret e truallit. kushi ky i kerkuar shprehimisht nga Ligji Per
Kadastren ne nenin 51 te tij.

Nga pyetia e shtetasit ™™ -perfagesues | subjektir nderiues rezulion se ai
nuk kishte marre Kartelat e pasurise, por velem certifihalal & pronesise dhe hartal reguese.
edhe pse ne aplikimin e tij dhe ne pagimin ¢ tarifave pr cdo sherbiny. rezulton se ata kans
paguar nje shume prej 1000 (nje mije) lekesh te reja per cdo kartele, per cdo pasuri. duke i
shkakiar dem ekonomik te drejteperdreite shogerise,

Nga vete verifikimi i kushieve ligjore rezulton e auteriteti ge ben leshimin e

e e neshkiuar dhe me pas duke u vulosumn!(-
s& DurTes.

Aika tagrat ligjore qe te mos e neshkruaje nje certifikate te printuar pas perfundimit
le perpunimit te praktikes nga ana e Juristit specialit dhe hartograf(it perkates. ne rastet kur
nuk plotesafien Kushter Tigjore, o

Nga verifikimi | dokumentacionit re paraqitur per reglistrim fillestz Luesiruar
prane arkives se A Sh.K-se Durres, reziilion se vete shogeria ka paraqiu_f-%%%éﬁ}ém! (he
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njé kerkese per vendosjen e kufizimeve ne lidhje me pasuriie e individuaalizuara e
pronareve te truallil. dhe ka theksuar se eshte ne procesin ¢ perfundimil 1@ kontratave te

- .shkembimit nie pronaret e truzllit, pra ajo vete pranon se nuk e ka kryer kete proces te

\

kerkuar shprehimisht nga neni 51 1 Ligjit per Kadastren.

Njekohesisht ne prakiiken e regjistrimit fillestar mungojne edhe konirawat e
sipermarrjes perkatese me pjeset takuese. te cilat jane dokumentet e vetme ligiore mbi
bazen ¢ te cilave mund te behet kufizim i sakie i njesive ne favor 1e pronareve. Ne kete rasl
ne mungese te ketyre dokumenteve duhet te ishie bere kufizimi i 1o gjitha pasurive 1e
regjistruara ne favor te subjektit ™ Sh.P.K, per here te pare.

Vete karlela e pusurise ge eshie nje dokument ge pasygron te Jhenat ¢ Ledhura
manulaisht ne sistem nga ana e punonjesve te pasurise dhe qe tregon te dhenat ¢ prones.
eshte pasqyrim digjital i te dhenave te hedhura me dore.

Duke gene e regjistri nuk ka gene i plotesuar rezulton se ato nuk jane prodhur dhe
nuk i jane doreezuar subjektit, Nga ana tjeter ne baze (e rregullores se ketijinstitucioni
rezulton se Drejtari si autoriteti pergiegies qe e kontrollon te gjithe praktiken. jurist me
eksperiepce e kete sektor, rezulton se me dashie direkte ka shmarigur nje procedure ligjiore
te tille. pasi as nuk ka verifikuer fizikisht valumin e regjistrimit te pasurive dhe as nuk ka
nenshkruar ate si dhe nukeshie kalua rotokoll per tu vulosur. dhe as nuk ka pare
fizikisht kartelen e pas_urigg_._;_@si ngs alo per shkak e pamundesise objeklive te paragitjes
se volumeve do ti ishin paraqitur atij perpara se te nenshkruante certifikatat, ai do te verente
se ne kartela nuk kishte kufizime per te githa pasurite ashw sic e kerkon ligl. pasi
mungonin kontratat e sipermarrjes me njesi te individualizuara me vullnet perpara noterit
nga le dy palet e konirates, por vetem nje kerkese per kufizim. e njeanshime e subjekti
ndertues """ Sh.P.K. o

Ne keto kushte ndodhemi perpara shperdorimit te delyres nga ana ¢ katij shietasi
dhe ndaj tij duhet te cakioliet nje mase sisurimi Lenguese e Arrestit me burs.
pasi nje shkelje e tille ¢ ligjit eshie e rende dhe sjell pasoja ne drejtim te interesave pasurore

le pronareve te truallit ne keto kontrata sinermariiele 12 lartepermendura.

Sa mé sipér. n& mbéshietje 1€ nenil 287/1. 315/3. (¢ K.Pr.Penale

URDHEROJ:

I. TE behet shenimi ne regjistcr | emril ge i atribuohet vepra penale shietasit:  ***

i biri i dhe i "L i datelindjes: .04.1983. lindur dhe
banues ne Thiane. Rruga ™ **** " Pallatinr: ***  Shkallanr: “"Apartamenti ™
Bashkia Tirane, gjinia mashkull. kombesia shqiptare. shietésia shqiptare. me arsim
te larte dega Filozofi dhe Drejiesi. me gjendje civile i martuar me dy [emije. me
gjendje gjvgesore i padenuar me pare, i identiftkuar me karten e identitetit me
numer . me numer telefoni o | dyshuar per kryerien ¢
vepres penale (& “Shperdorimit te detyres™ parashikuar npa rieni 248 i K_Penal.

2. Pér zbatimin e kétij urdhgri ngarkohet Zyra e Regjistrit n# Prokuroring e Rrethit
Gjyqgsor Durrés,
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REPUBLINA E SHQIPEAISE
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UDHEZIM
Me Larakier {o te detvruesh cashiien penale nr. T yiti2019)

Ne Durres, me 30/09/2019, une Anita Jella, me detyre Drejtues i Prokyrorise 58 Rrethit
Giyaesor Durres. pasi u njoha me aklet o ceshijes = dat 22.09.2419, pir veprin penale
“Shperdorimi i detyres™ parashiluar nga neni 248 i Kodit Penal. ne naarkim le shlelases

wes wae
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Ne date 22.09.2019, Prokutaria prane Giykates se shkalles se pare Durres. ka niegjistruar
procedimin ¢ mesiperm penal, ne ngarkim te shiutases wean oz gila dysholiet se ne
kundershlis me nenin 50, 51 e vijues e Ligit ne. 111/2018, “Per Kadastren™, ka bere
rregjistrimin fillestar @ nje nunyi te Konsiderueshem pasurish ne favor te subjektit invastitor
Lo W chok, ne volumet e regiistrimit ot ™ e Katundit - , Zond
Kadastrale .+ Kew pasur eeidhnin niga konwrale o sipermanjes me pronacel & truallit. pior
nuk ishin sheouar ne reegiistrat ¢ lantpermendur kufizinil ¢ siperfaqeve taltuese lc propareve (e
wruallic. Te gjitha shenimet ¢ bera ne sregiistrimin fillestar te ketyre pasurive, nuk jane tw@
noushrunra nga specialisti jurist qe ka perpiluar prakii len, shtetagla , Nga ana
tjeter shietagja "™ nuls kishte e drejie te perpunonte prakiikal reggjistrimeve (e
mesiperme. past glo ishie me detyren e pergjegjeses se sekiorit juridik dhe bushlegeverisies.
Edhe naa shepimat ne sistemin LP.S. nuk rezulten qe gjo te kete pasar dusjel & mesiperme ne
perpunim, nderkohe qe vete kjo e fundit ka pranusr qe ko perpunuar keto pratdiks.

Kjo shtetase eshe ndaluar me Urdher te prokurorit te ceshtjes dhie me pas me vendimin
nis ™, dt et 02,2019, te Gjvkates se shkalles se pare Durres, eshie vendosur viefiesimi i
ligjsbem § ndatimit dhe caktimi T mases se sigurimil “Detyritn per W pacaqiter perpata o.p.gj s
dhe pezullimi { ushurimit te nje dalyre a sheibimi pubtik™, te parashikuara ngs nenet 234 dhe 242

ig K. Pr. Penole.
Me pus me dete 26.09.2015, nga ana e prokurorit te ceshijes eshte hartuar leerkese per
eakiimin e mases se steurimit persanal “arrest ne burg™, nelej shietasit

me detyre drejtori | Kadustres Shielertre Dures, me arsyetimin s¢ ka nenshkruar pa u plotesuar
kushtet ligiore, certifikatal ¢ printuara pas perfundimiL e praktikes nga ena Juristit specialist dhe
hartografit. Drejtori | ASHK, ashis autorileti pergjegies ge kontrollon 1e giithe praktiken, jusist
me eksperience ne kele sestor, vezulten se medashje dirckic ka shntangur nje procedure ligjore o
tlle.
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Nga stodimi i akteve te dosjes penale . T datd 22092019, pér veprén penale | e

“Shperdozimi | detyres™ 1 parashiluar nga neni 248 | Kodir Penal, ne ngarkim te shietases
oo tozulion sz nuk eshie rresiistritar s autor | vepres penate emsi 1 shietasic
dhe ne keto kushle nuk nmmd te kerkohet caklim mase siguriini pa nlegiistruar me pare

sroTin @ autoril. Se dyli nga studinit i akteve rezulton se ka neveje per kiyerjen e veprimeve

hetimare shicse me qelli adainistdniin e akleve e provave te plotu e te perbushet standasti §

“dyshimil e avsyeshant™ me qellim vendosjen ¢ mases 52 sigurimit peesonal. Sz findi: rezulion

se prane kesyj prokurarie jane ne hetim edhe disa ceshyje te fern pengle qe kanz 1¢ bejne me
punen € AK.Sk. Burres, ku jane kryer edhe hetime prositive dhe pravate ketyre ceshijeve mund
te ndikajne ek njera-tjeira. .-

Per sn me siper dhe bazver ne nenin 43/¢ dhe 43 1= Ligjit Nr. 97/2016 ~Per Organizimin
dhe Fumksionimin & Prokurorise ne Republiken ¢ Shaiperise®, si dhe nenet 24, 25, ¢ vijwes te
I, Pr.Panele,

URDHEZOMI:

wan wes wew

1. Te rreajistrohel cori 1 auborit , e detvre drejiori 1 Kadastros
Sheterore Durres, -
. Te mierren dhe (e adminfsrohen akie te Gera hetimore me gellim ge e perbushet standarti
i “dyshiinit te arsyeshem™ me qettim vendosjen @ mases se stgurimit personal.
3. Te koordinoker puna edlie me prokuroret e fjore te cilet kane nen hetim procedime penzle
per puropjesit ¢ ASH.K-sw e gellim adminisidmin e provave to tera st dhe
mosdemtimin e hetimeve te ketyre ceshtjeve w ferd ne hetin, osé bashikimin e tyre i
v procedin penal.
Ky Udhezim nuk eshie i detyrueshem per prokurosin e céshtjes. :
. Nese prokurori nuk Ssheé dakord ose ka paganksi fidher me kete udhezirm, ko v deejts i
kérko} me shiuim shpiegime 12 méteishme:
6. NE rast ss prokurorl, vendos temios & nefjzke kete Udhiezim, njofton me shkeim drejtuesin
g prokuroerist ape drejtuesin e eekeionit, sipas testit,
7. Udhszini me shisim dha perefigier € mundshume me shiteim @ prokurorit 1 bushiséngiiten
akteve {8 procedimlt.
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REPUBLIKA E SHQIPERISE
PROKURORIA PRANE GJYKATES SE SHKALLES SE PARE
DURRES

Durrés, me; 26.092009

Nr., ™ prot R

LENDA: Dergojme kerkess per caklim mase sigurimi,

DREJTUAR: Gjykates se Rrethit Gjyqesor Durres
Gjyqtares se hetimeve paraprake
Zal. s ann

e

Bashkelidhur kesaj shkrese po ju dergojme kerkesen per caktimin e mases
personale shirenguese ne lidhje me procedimin penal ar: ™ te vitit 2019, te regjistruar
per kryerjen & vepres penale te “Shperdorimit te detyres™, parashikuar nga neni 248 |
K.Penal.

Duke ju falenderuar per mirekuptimin! GRE Sy




International Monitoring Operation

Project for the Support to tiie Process of Temporary
Re-evaluation of Judges and Prosecufors in Albanin

- ] Iniemational Monitoring Operafion
Funded by the Eurepean Uniocn | Prot. Pé@%

Date. /4 1 4/ 2079

Tirana, 14 November 2019

To the -
Independent Qualification Commission
Rrugae Kavajas o, 7

Tirana

Albania

Case Number DC-P-DUR-1-16

Assessee Anita Jella
OPINION
according to

The Constitution of the Republic of Albania, Annex “Transitional Qualification Assessuent™,
Article B, paragraph 3, sub b) and

Article 49, paragraph 11 of the Law No. 84/2016 On e transitional re-evaluation of fudges and
prosecuiors in the Republic of Albania (further: “Vetting Law™).

Introduction

According to the Constitution of the Republic of Albania, Annex *Transitional Qualification
Assessment’, Article B, paragraph 3, sub b), “/lrernational Observers] [...] are entitled 1o file
[.-.] apinions on issues examined by the Commission and the Appeal Chamber [...]",

Article 49 patagraph 11 of the Vetting Law states that: “4 wirten opinion by an international
observer shall be considered to be a conclusion by the lotter about a conerete circumsianice during
the re-evaluaiion process or conclusions to be nade from faets in individual cases [...]",
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Based on the above, T herewith file an
OPINION
about the need for the assessee, based on the provisions of Article 52 of the Vetting Law:

1) to provide evidence about the existence of an effective and efficient roster system, in
August 2019, in the Durres Prosecution Office; and

2) to provide evidence that would justify her lack of control of the registration/investigation,
in the Durres Prosecution Office, of the name of JTudge as a result of the
criminal denunciation received by the Serious Crimes Prosecution Office and, then,
transferrad to the Diares Prosecution Office.

Failure to provide the said svidence should be considered within the framework of the assessment
as per Article 59, paragraph 1, sub ¢) of the Vetting Law or within the framework of the overail
assessment as per Article 4, paragraph 2 of the Vetting Law.

Circumstances grounding the Opinion
The ineffective and inefficiert roster system in the Durres Prosecution Office

In replying to the second issue for which the Independent Qualification Commission (further
“IQC™) has requested clarifications to the assessee by email sent on 5 November 2019 it is evident
that, in reference to the criminal proceeding against ™™ ¢i al., three prosecutors were
involved in the very initial stage of the investigation, namely (Friday 9"- Saturday
10" August2019), =~ (Sunday 11" August 2019) and “ (Thursday 28
August 2019). The assessee offered some justification fo the said assignments.

However, the Tnternational Observer is of the Upinion that the involvement of Uuee different
prosecutars al (he very initial stage of the investigation  even if tho month of August is at stake
does not show a proper handling of the resourees of the oftice and of the on call system, as similar
modalities as those occurred in the aforementioned case can go, at the very end, to the detriment
of a proper investigation.

aew wee

The lack of registration and/or investigation aguinst Judge in Durres

Prosecution Office (ref case No. ™ /2019)
Following information received by the IQC, it appears thaton 16 May 2019 citizen.
has filed to the Serious Crimes Prosecution Office in Tirana a criminal denunciation against Judge
and againsteitizen ~ - The criminal report was sent to the Durres Prosecution
Ctfice which registered the *Kallezim Penalnr ™ " 0f 2019 for “abuse of office”, ONLY against

s

any criminal investigation or proceeding was ever registered/conducied against

2

Following the analysis of the developments of this criminal case, it does not result that *




It is very concerning the absence of control that should have been exercised by the assessee Ms.
Anita Jella over the cotrect performance of the relevant aots of the proceedings related to
corruptive-related allegations sgainst a member of the judiciary. Specifically, the lack of
supervision over the absent registration of the name of Judge and consequent
ghsent investigation (or even possibility to assess whether an investigation had to start).

Conclusions
Cansidering the above, it is the Opinion of the International Observer that:
1) the assessee Ms, Arita Jella should have the burden to proof the existence of an effective
and cfficient roster system, in August 2019, in the Prosecution Office of Durres and that

the IQC. based on the provisions of Article 52 of the Vetting Law. should request such
evidence; and that

2) the assessee Ms. Anita Jella should have the burden to proof fo justify her lack of control
of the registration/investigation, in the Durres Prosecution Offics, of the name of Judge
e a5 a result of the eriminal denunciation received by the Serious Crimes
Prosecution Oftice and, then, transferred to the Durres Prosecution Office and that the 10C,
based on the provisions of Article 52 of the Vetting Law, should request such evidence.

Failuire to provide the said evidence should be considered within the framework of the assessment
as per Article 59, paragraph 1, sub ¢} of the Vetting Law or within the framewaork of the overall
assessment as per Article 4, paragraph 2 of the Vetting Law.

Respectfully submitted,

,Fﬁzamational Observer




